INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

GENERAL ELECTRIC COMPANY, a
New York Corporation
dba GE Medical Systems,
Plaintiff,

V.

COUNTY OF COOK, abody palitic and
cor porate organized under the laws of the
State of Illinois, and
DD INDUSTRIES, LLC., aDelaware
limited liability company,
Defendants.

To:  TheHonorable Blanche M. Manning
United States Digtrict Court Judge

N/ N N N N N N N N N N N N N

Cause No. 00 C 6587

Judge Blanche M. Manning
Magistrate Judge Geraldine Soat Brown

REPORT AND RECOMMENDATION

Gerddine Soat Brown, United States Magistrate Judge

The plaintiff’s mation for preliminary injunction| Dkt #4] wasreferred to this Court for report and
recommendation. This Court heard 13 days of testimony from 19 witnesses, recelved exhibits, and post-
hearing submissions by dl paties® Paintiff’'s Motion to Amend its Verified Complaint to conform to the
Evidence under Fed. R. Civ. P. 15(b) [Dkt #83] was aso referred to this Court.

reasons, this Court respectfully recommends that the plaintiff’s motion for preiminary injunction be

! The tesimony of one additiona witness, Jodell Basile, was submitted by deposition.
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For the following



GRANTED, and that defendants County of Cook and DD Industries, LL C., be enjoined from proceeding
withContract No. 00-53-844 for Medicd Equipment, Bid Package #3, pending resolutionof this case on
the merits.  Also for the following reasons, the plaintiff’s motion for leave to amend its Complaint is

GRANTED.?

JURISDICTION

The plantiff Generd Electric Company d/b/a GE Medica Sysems (“GEMS’) alleges that the
Digtrict Court hasjurisdiction pursuant to 28 U.S.C. §1332. (Am. Compl. 116.) The partieshavestipulated
that GEMS is a New York corporation with its principa place of business in Connecticut; that DD
Industries, LLC (“DD”) is a Delaware limited liability company with two members, Siemens Medical
Systems, Inc. (* Siemens’), aDeaware corporationwithitsprincipa place of busnessinNew Jersey, and
Faustech Indudtries, Inc. (“ Faustech”), a Delaware corporation with its principa place of busnessin
lllinois. (R.1215-16.)®> The County is a body politic and corporate and a citizen of lllinois. (County
Answer §3; DD Answer 113.) The District Court has determined that the matter in controversy exceeds

$75,000. (Memorandum and Order, Dec. 28, 2000, dkt #37 at 21.)

PROCEDURAL HISTORY

GEMS Complaint and Motion for TRO.

2 A number of motions that were taken with the case are d so decided herein.

3 Asusedherein, “R.__” refersto the sequentially numbered pages of thetranscript of proceedings
on the preliminary injunction hearing from January 22, 2001 through February 9, 2001.
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On October 24, 2000, GEM Sfiled aVerified Complaint against Cook County seeking injunctive
and declaratory relief. [Dkt #1.] GEMS asserted that the award on Augugt 9, 2000 of a contract to DD
for medica equipment pursuant to Bid Package #3 for the new Cook County Hospitd (the * Contract™)
was contrary to state law, the County’ sown ordinances, and the terms and conditions of the bid request.
GEM S sought adeclarationof rights, including declarations that the Contract isvoid, that GEMS was the
lowest responsible bidder and that the Contract should have been awarded to GEM S; and injunctive relief
conggting of atemporary restraining order and preliminary and permanent injunctions to prevent DD and
Cook County from performing the Contract. At the same time, GEMS filed a motion for a temporary
restraining order [ Dkt #4] which was heard by Digtrict Court on October 26 and 27, 2000.

At the hearing before the Digtrict Court, GEMS' counsel expressed concern that, unlessaTRO
were entered, the hospitd’ s radiology unit would start to be built around or &t least designed around the
equipment to be provided by DD ingtead of that provided by GEMS. (Tr. Oct. 26, 2000 at 3.) The
County’ scounsdl represented to the Court that there was no emergency, that the hospital was*“alongway
fromcompletion” (Id. at 3), but that the physicd congtruction of the radiology unit was scheduled to begin
in five days. (Id. a 13.) The County aso argued, inter alia, that GEMS was subject to a defense of
laches. (Id. a 13-14.) On the second day of the hearing, the County called as awitness Randal Mark,
the County’ s Director of Policy Analysis for Cook County Hospital. (Tr. Oct. 27, 2000 at 46-69.) Mr.
Mark testified that within the next week the find design plansfor one of the five sectors of the radiology
department would be submitted by DD to the construction manager. (Tr. Oct 27, 2000 at 64-5.) He
tedtified that “ Over the last severa months, Semens haswithitspartner mounted an internationa effort to

commandeer the resources fromthroughout ther organizationto aid our design group. . .intrying to findize



these design plans so that the contractor can build.” (Tr. Oct 27, 2000 at 67.) At the conclusion of the
hearing, the Didrict Judge denied the motion for a TRO, but granted GEMS' request for expedited
discovery, setting a discovery cutoff of November 17, 2000. (Id. at 71-72.)

The County filed amotion to dismiss the Complant [Dkt #18], which was denied by the Didtrict
Judge on December 28, 2000. [Dkt #37.] Followingthat ruling, DD moved for, and was granted, leave

to intervene as a defendant on January 5, 2001. [Dkt #40.]

Discovery for the Hearing.

The Didrict Judge referred the preliminary injunction hearing and discovery supervison to the
Magistrate Judge. [Dkt #12.]* Severa events during discovery bear on the presentation of evidence at
the preliminary injunction hearing. After the denia of the TRO, GEMS immediately served discovery
requests on the County, induding notices of depositions for various county officias and employees, anong
them the seventeen County Commissioners. (See Ex. B to County’sMo. to Stay Oral Discovery [Dkt
#17].) The County filed a motion to stay oral discovery pending its motion to dismiss[Dkt #17], and a
combined motion to quash the deposition notices and motion for a protective order, arguing that GEMS
effort to depose the County Commissioners was intended to harass and embarrassthose officids. (Mem.
in Supp. of the County’s Combined Mo. at 5.) [Dkt #16.] This Court granted the combined motion as
to elected officias, and entered and continued the motion as to non-elected officials. (Order, Nov. 16,

2000.) [Dkt#25.] This Court aso struck the discovery cut off date and set the preliminary injunction

4 The referrd was origindly assigned to Magistrate Judge Denlow, but he recused himsdf and the
referral was reassgned to this Court. [Dkt #13]



hearing for December 18, 2000. [Dkt#25.] A schedulewasset for the briefson the preliminary injunction
hearing, and the order provided, “Any Rule 26 disclosuresof experts expected to testify at the preiminary
injunction hearing shall be served by 12/8/00.” (Order, Nov. 30, 2000.) [Dkt #30.]

Although not a party at this time, DD moved for a protective order to prevent GEMS from
deposngitsemployees. [Dkt #23.] That motion was granted without prgudiceto GEMS ' right to move
to compel depositions of persons necessary for the prdiminaryinjunctionhearing. (Order, Nov. 16, 2000.)
[Dkt#25.] GEM S subsequently moved to compel depositions of various persons, including three County
Commissioners, John Stroger, Joseph Moreno and Roberto Madonado. [Dkt #33.] At the hearing on
GEMS moations on December 7, 2000, GEM S complained that it was not getting production of necessary
discovery, and the County contended that it was producing documentsas quickly aspossible. It became
apparent that the substantial work necessary for both parties to prepare properly for the preliminary
injunction hearing could not be achieved prior to the hearing date of December 18, 2000. GEMSwas
reluctant to agree to a continuation of the hearing date, presumably because of concern that delay would
prgudiceitspogtion. Thus, this Court suggested a*hiatus’ for discovery and to resetting the hearing date
to January 22, 2001. After consulting with their clients, counsel for the parties and for DD agreed to the
hiatus, the terms of whichwere agreed to by counse in court and set out inan order of December 7, 2000.

[Dkt #35.]° The order modified the previous briefing schedule and provided that Rule 26 disclosures of

® The order provided:

By agreement of the parties, the prdiminary injunction hearing previoudy scheduled to
begin on 12/18/00 is continued to 1/22/01 through 1/25/01. It isfurther agreed by the
plantiff, the defendant and by non-party witnesses Samens Medicd Systems, Inc, DD
Industries, LLC, Danid Desmond, Richard Brockman and J. Barry Cohen, Vderie
O’ Donnell, Progressve Industries, Inc. and Faustech Industries, Inc. Faugt Villazan and
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expertsweredue by 1/17/01. (Id.) That order also granted, over the County’ sobjection, GEMS moation
to take the depogitions of Commissioners Stroger, Madonado and Moreno, limited to certain conditions

and subjects. (1d.)

Mationsin Limine.

The parties filed severa maotions in limine to bar evidence at the preiminary injunction hearing.
GEMSfiledamotion in limine to prevent the County and DD from presenting evidenceof GEMS' bid on
Bid Package #3, arguing that its bid was not revant to the issue of apreliminary injunction. [Dkt #46.]
GEMS' moationwas denied without prgudice to GEMS' continuing to argue thet itsbid was not relevant.
(Order, Jan. 12, 2001.) [Dkt#48.] Prior to the beginning of the hearing, DD and the County filed motions
in limine to prevent GEM S from introducing evidence relating to political contributions made by Semens
and Faustech to the County Commissioners. [Dkt #56.] Those motions were denied. [Dkt #58.] (Tr.
Jan 22, 2001 at 11, attached as Ex. A to County of Cook’ sMo. to Strike Admissonof Evidence.) [Dkt

#71]

Motions during the hearing.

Linda Hannery (the “Non-Party Witnesses) that the time between 12/6/00 and 1/22/01
will be consdered a“hiatus’ period. The plaintiff, defendant and Non-Party Witnesses
agree that they will not dam that any time-related prejudice, including laches or waiver,
occurred during or as a result of sad hiaus period. However, no party or Non-Party
Witnessis precluded fromdaiming laches, waiver or prejudicefromeventsbefore 12/6/00
or after the hiatus period is over.

Order, December 7, 2000. [Dkt #35.]



Atthecloseof GEMS evidence, DD filed aMoation for Digposition on Partid Findings, pursuant
to Fed. R. Civ. P. 52(c), arguing that GEM S had failed to present evidence that its bid was responsive to
the County’ s bid specifications and that, therefore, GEM S could not demonstrate that it had standing or
a likelihood of success on the merits. [Dkt #62.] Pursuant to F. R. Civ. P. 52(c), the Court deferred
determination of that motion to be decided with the case. [Dkt #63]

On the last day of the hearing, DD filed a Motion to Strike Testimony and Exhibits rdating to
certain evidence presented by GEMS. [Dkt#76.] That motion was entered and continued to be decided
with the case. (Order, Feb. 9, 2001.) Seediscussion infra. The County renewed its Motion to Strike
Admisson of All Evidence Rdaingto GEMS s Theory of Undue Influence[ Dkt #71], which was denied.

(Order, Feb. 9, 2001.) [Dkt #77.]

FINDINGS OF FACT

Based on the evidence admitted at the preliminary injunction hearing, this Court finds asfollows.

The New Cook County Hospital Project.

Cook County Hospitd is atertiary care facility, providing afull array of services for ahdf million
patientsper year. The Hospita has 1700 physicianson staff. (R. 2310.) Cook County Hospital provides
unique and specidized careinduding arenowned neonatal intengve care unit for very ill babies, anaiondly
recognized Level | Trauma Center, an HIV-Tuberculos's treatment center, and an emergency room that
treats 150,000 patients per year. (R. 2311-13.) The hospital was most recently fully accredited by the

Joint Commission on Accreditation of Health Care Organizationsin November, 2000. (R. 2310.)



In 1994, the Cook County Board of Commissioners voted to fund and build an entirely new
hospita adjacent to the existing Cook County Hospitd Ste, at Harrison and Wood Streets in Chicago.
(Cty Ex. 45.) Dr. Bradley Langer, the Medical Director of Cook County Hospitd, testified that the
principa goa was to provide the same facilities and equipment to the medicdly indigent asis provided to
patients of means at the mogt liberdly endowed private hospitds. (R. 2334-36.) Walsh-Riteway
Congtruction Company (“Wash-Riteway”) is the genera contractor for the congtruction of the new
hospitd.  The scope of Walsh-Riteway’s contract with the County is to build the new hospitd, less
equipment, from the ground up, for acost of $301,800,000. (R.1683-84.) The area of the new hospital
that will contain state-of -the-art radiol ogy equipment represents approximeately 75,000-80,000 squarefeset.
The cost to build-out this areaiis gpproximatdy $12 millionto$15million. (R.1691.) In September, 1999,
the County issued a“hold order” to Wa sh-Riteway to suspend work onthe build-out of the radiology area
until such time as a specific vendor for the radiology equipment was selected and the area could be

designed to incorporate the specific equipment requirements. (R.1690-92.)

Bid Package # 3 for Radiology Equipment and Picture Archiving and Communication System.

On April 10, 2000, the County issued an Advertissment for Bid for Bid Package #3 and on May
15, 2000, the County issued Bid Package No. 3, seeking bids for a complete turnkey package for
Radiology Equipment and Picture Archiving and Communication System (“PACS")® for the new Cook
County Hospitdl. (Pl. Ex. 2.) Dr. Patrick Dunne, the Chairman of the Radiology Department at Cook

County Hospitd, testified that the radiol ogy facility at the new hospitd is designed around a state-of-the-art,

® PACSisameansof digitaly storing and transmitting radiology information.
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filmlessmedica imeging and archiving system tha will diminate the need for traditiond x-ray film and film
storage, and will dlow for indant computerized imaging frommultiplelocations inthe new hospita induding
key imaging capabilitiesin surgica and intensive care aress of the new hospital. (R. 1993-98.)

The County offidds were aware that, because of nature and sophistication of the eguipment
gpecified in Bid Package #3, only a amdl number of manufacturers could redigticdly participate in the
bidding because only alimited number of manufacturers made the various types of equipment required in
the County’ sspecifications for the leve of care sought. The County knew that GEMS, Toshiba America
Medica Systems, and Siemens were the likely bidders. (R. 1874-80.) Thevarious pecid conditionsfor
Bid Package #3 were drafted by a committee composed of representativesfromthe County’ s Department
of Capita Planning, EQ Internationa (“EQ’) a conultant for the County, and other consultants. The
committee, with input from the doctors at Cook County Hospital, worked to insure that only those
manufacturers with the requisite experience could bid responsively. (R. 1879-81.)

Bid Package #3 contained an advertisement for bid, indructions to bidders, genera conditions,
specia conditions, miscdlaneous forms, and proposal forms. (A, Ex. 2) The Indructionsto Biddersin
Volume 1 of Bid Package #3 defined “Bidder” as “any individud, firm, partnership or corporation
submittinganapproved proposal for Work contemplated by these Contract Documents’ (. Ex. 2at1B-1)
and defined “ Contractor” as*“the individud, firm, partnership or corporationsubmitting abid and to whom
the Cook County Board of Commissioners awards the contract . . .” (Id.) The Ingtructionsto Bidders
further provided:

This contract is a competitively bid public contract of Cook County government subject

to laws and ordinances governing public contracts. The bidder shdl at al times observe
and comply with dl laws, ordinances, regulations and codes of the Federd, State, County



and other local government agencieswhichmay inany manner effect the preparation of the
Bid Proposal or the performance of the contract.

(Pl. Ex. 2 a 1B-02).

1. Genegrd Condition 32: M/\WBE reguirements.

Genera Condition 32 to the bid package contained minority business enterprise (“MBE”) and
women's business enterprise (“WBE”) requirements (collectively “M/WBE”). (Pl. Ex. 2 a GC-32.)
Generd Condition 32 required that bidders set aside not lessthan 30% and 10%, respectively, of the total
contract price for the participation of MBEs and WBEs. (Id.) Although described as “gods,” these
percentage levels are mandatory unlessawrittenrequest for waiver is made by the bidder and granted by
the County. (R. 81-82) The County’s M/WBE ordinance provides that no bidder shall be awarded an
digble contract unless the Office of Contract Compliance has approved its M/WBE plan or granted a
waiver. Cook County Code 810-43.6(B)(2). The specificationsfor Bid Package#3 providethat any bid
that falls to meet that commitment “shdl be rgjected.” (Pl. Ex. 2 at GC-32.) The County’s Office of
Contract Compliance hasthe respons bility of reviewing bidsfor compliance with the M/WBE Ordinance.
(R. 80.) Upon review of a bid, if the Office of Contract Compliance determines that the M/WBE
requirements are not met and no waiver was requested, the Office makes a determination thet the bid is
not respongve to the Ordinance. (R. 81-82.) Upon completion of its review, the Office of Contract
Compliance forwards a letter to the purchasng department with its finding regarding the responsveness
of the bids submitted. (R. 80-81.)

The M/WBE Ordinance dlows its requirements to be met through either “direct” or “indirect”

participation of M/WBESs. Direct participationisthe direct purchase from M/WBES of goods or services
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used inthe performance of the contract. (R. 2208; Pl. Ex. 2 at GC-32.111.H.) Whilethe ordinance permits
the M/WBE requirementsto be met through indirect participation, credit forindirect participationisalowed
only upon a showing that direct participation could not be obtained. (1d.; R. 2293-94, 2296.) It isnot
aufficient, for purposes of that showing, to establishthat direct participationwill add to the cost of the bid.
(R. 2296.)

M/WBEs directly participating in the project were required to perform a “commercialy useful
function,” defined as the “performance of real and actua services in the discharge of any contractua
endeavor.” (Pl. Ex. 2 at GC-32.11.B; R. 46-47.) The County’s Office of Contract Compliance has
interpreted the Ordinance to find that no commercidly useful function is served by an M/WBE that
purchases equipment from the bidder and then sdlls that same equipment to the County, a process
commonly referred to as a“pass-through.” (County of Cook’ s Affirmative Defenses and Counterclams
1148.) Thedtuationwherean M/WBE purchases equipment manufactured by the bidder through alicensed
distributor (separate from the bidder) and then sdlls that equipment to the County, however, is not
consdered by the Office of Contract Compliance to be an impermissible pass-through. (R. 2283.)

In the event M/WBE participationwas to be in the form of ajoint venture, Generd Condition 32
provides that the participation of the M/WBE could be counted only if:

@ The M/WBE joint venturer(s) sharein the (&) ownership, (b) investment, (c) control, (d)
management responghilities, (€) risks, and (f) profit of the joint venture in proportion with
the M/WBE ownership percentage;

(b) The M/WBE joint venture(s) is respongble for a clearly defined portion of work,

commensurate with its percentage joint venture ownership, to be performed with its own
workforce and/or equipment; and
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(© The work assgned to the M/WBE joint venturer must be clearly designated in the Joint
Venture Agreement and must be work which the M/WBE joint venturer has the kill and
expertiseto perform. The Contract Compliance Adminigtrator may deny or limit M/WBE
credit to a contract where the M/WBE joint venturer is found not to be performing a
commercidly useful functionor not to have duties and respong bilities, management control
or risk with respect to the joint venture commensurate with or in proportion to its joint
venture ownership.

(Pl. Ex. 2a GC-32.111.B.) In addition, where M/WBE participation was to be achieved through ajoint
venture, the contractor was required to submit a Schedule B Joint Venture (M/WBE) Affidavit. (Fl. Ex.
2, a GC-32.1V.A.) The Affidavit wasto be accompanied by a copy of the joint venture agreement,

clearly evidenc[ing] that the MBE or WBE joint venturer will be responsible for a

clearly defined portion of the work to be performed with its own forces and/or

equipment and that the MBE or WBE firm's responsibilitiesare in proportion to its
ownership percentage. To demongtrate the MBE or WBE joint venturer’s sharein the
ownership, control, management respongbilities, risks and profits of the joint venture, the
proposed joint venture agreement shdl incdlude specific detals related to (1) the
contributions of capita and equipment, (2) work itemsto be performed by the MBE' sor

WBE's ownforces, (3) work itemsto be performed under the supervison of the MBE or

WBE joint venturer; and (4) the commitment of management, supervisory and operative

personnel employed by the MBE or WBE to be dedicated to the performance of the

project.
(Id., emphasis added.)

Because Bid Package #3wastobea “turnkey operation,” the successful bidder would be required
to retain both Wa sh-Riteway and the County’ s Architect as its subcontractor, so that the County would
have only one contractor to look to for the full responsibility of the build-out of the radiology unit. Special
Condition 17 required that each bid indude a $242,000 design allowance and $6,625,000 construction
alowance reflecting the estimated amounts for the County’s Architect and Wash-Riteway’ swork. (Pl.
Ex.2at SC-17.) Theseamountswereto beincludedinthebidder’ stota pricefor purposesof establishing

M/WBE participation, even though the bidder would have no option to use any other contractors but the
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County’ sArchitect and Wal sh-Riteway for this portionof thework. (R. 627; Pl. Ex. 4a Addendum No.

2,p.12)

2. Specid Conditions 21 and 24: Bidder and Contractor reguirements.

Specia Condition 21 to the bid package required that “[t]he Primary bidder must demonstrate that
they have been in businessfor 10 yearsor more.” (M. Ex. 2 at SC-21.) It further provided:

»  The Contractor shdl provide alist of smilar sze inddlations of PACS sysems and radiology
equipment ingtdlations completed in the last three years in the United States;

» The Contractor must have extengve project planning and installation services expertise in
projects of smilar Sze and scope;

» The Contractor shdl provide a description of loca and factory based service capability,
including the number of service technicians, their base locations.

Specia Condition 24 required “thet at |east 60% of the new equipment syssemsincluded in [g] bid
are from the same OEM [origind equipment manufacturer] or two strategicdly digned co-partnered
OEMs.” (Pl. Ex. 2 a SC-24.)

The award of the Contract.

As foreseen, only three manufacturers of radiology equipment submitted bid proposds for Bid
Package #3. DD, GEMS and Toshiba. Toshibadid not file a performance and payment bond. (County
Answer at Y14; DD Answer at §14.) The bids were opened on June 22, 2000 and reported by the
County’ s Office of Purchasing Agent to the Board onJuly 11, 2000. (M. Ex. 46.) Thereport ated that
“ Siemeng/Faustech Joint VVenture” submitted abase bid of $49,337,491; that GEM S submitted a base bid
of $52,016,488, and Toshibasubmitted abase bid of $59,883,805. (1d.) Itindicated “ Siemens/Faustech

Joint Venture’ asthe lowest qudified bidder meeting specifications. (1d.) The proposal that was submitted
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by “ Siemeng/Faustech, a Joint Venture, aDD Industries, LLC, Company” was accepted by the County
onJuly 11, 2000. (PI. Ex. 4 at PE-12.) The Contract was approved by the County Board on August 9,

2000. (PI. Ex. 49 at 8.

Formation and nature of DD

Inearly May 2000, Semens and Faustech began discussions about Faustech’ splayingarole aong
with Semensin submitting a response to Bid Package #3. (R. 234-35, 1028-29.) J. Barry Cohen was
Semens account executive responsible for the Cook County account. (R. 987-88.) Mr. Cohen had
begun consderationof ways to stisfy the County’ sM/WBE requirementsfor aradiology bid by February
2000, as reflected in an email from Mr. Cohen to Richard Brockman, the district manager for Semens.
(A. Ex. 30; R.1848.) In that email, Mr. Cohen noted the difficulty of complying with the M/WBE
requirementsin a contract that included no significant congtruction. (Fl. Ex. 30.) Forming ajoint venture
with an M/WBE was not among the possibilities considered by Mr. Cohen in February 2000. (R. 1848-
49.) Mr. Cohen met with representatives of two different MBEs in early May 2000 to discuss the
possibility of working together to bid on Bid Package #3. On May 4, 2000, Mr. Cohen met with Faust
Villazen, Presdent of Faustech. (R. 1849.) On May 5, 2000, Mr. Cohen met with Ken Jurczyk of
Ravenswood Medical Resources Corp. (R. 1025, 1487-88.) Mr. Villazan followed up on his mesting
with Mr. Cohen by sending aletter dated May 8, 2000 proposing that Faustech act as a subcontractor for
Siemensin connection with Bid Package#3. (F. Ex. 167.) ThisMay 8, 2000 letter does not discuss a

joint venture. (R. 1851-52; M. Ex. 167.)
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Mr. Villazanarranged adinner for representatives of Siemens and Faustech to meet with Mitche
Rabin, an officid withthe County’ s Office of Contract Compliancewho would beresponsible for reviewing
the bids submitted in response to Bid Package #3. (R. 86-87, 233-34.) On May 9, 2000, Mess's.
Villazanand Cohen, and Michadl Alesia, anattorney representing Faustech, participatedinadinner medting
withMr. Rabin. (R. 234, 1852.) Thesubject of ajoint venture between Siemens and Faustech wasraised
at that meeting. (R. 234-35, 1033))

Mr. Villazan arranged alunch on May 11, 2000, at which Messrs. Cohen and Brockman, dong
with Gordon Rice, Vice Presdent of Sdesfor Semens in the United States, and Tim O’ Shea, Regiond
Vice President of Salesfor Semens, met with Cook County Board Commissioner Roberto Madonado,
the chair of the Board's Cermak and Cook County Hospital Committee. (R. 235-37, 1852.)"

Following these two mesetings, a possible joint venture was documented for the firg timein aMay
22,2000 letter fromMr. Alesa (Faustech’ scounsd) to Ellen Roth (counsdl for Semens). (Fl. Ex. 39; R.
238-39; 1852-53.) Mr. Alesd sletter sated that “we have information that the Board of Commissioners
of Cook County views[ajoint venture] asthe preferred method of securing minority participation in its
contracts.” (I1d.) Also, shortly following these meetings, Siemens decided to use Faustech asits MBE in

connection with Bid Package #3, rather than Ravenswood or any other MBE. (M. Ex. 40.)

" Mr. Villazan testified that he frequently takes Commissioner Madonado to dinner, for which Mr.
Villazan dways pays. (R. 237.)
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Onor about June 1, 2000, Semens and Faustechformed DD Industries, LLC, aDeawarelimited
ligbility company. (F. Ex. 21.) On or about June 21, 2000, Siemens and Faustech entered into a Joint
Venture Operating Agreement (“JV Agreement”) dated as of June 1, 20002 (PI. Ex. 21.)

The JV Agreement provides that Semens and Faustech are the members of the limited lidbility
company, with Semens having a 70% dlocation and Faustech having a 30% alocation. (P. Ex. 21,
Schedule A.) DD hasaterm limited to fiveyears. (1d. 82.2.) DD was capitalized on June 21, 2000 by
a$30,000 contributionfrom Faustech and a $70,000 contribution from Siemens. (Id. at Schedule A; R.
102.) That initid capitalization of $100,000 condtitutes the entire assets of DD. (R. 102.) Under the V
Agreement, that initid capita contribution is the maximum aggregate amount of cash and property that
either member isrequired to contribute to the capitd of the company. (Pl. Ex. 21, 83.1.) No member is
required to guarantee any company indebtedness. (Id. 83.2.) Neither member has any persond liability
for the debts and obligations of the Company. (Id. 83.3.) The JV Agreement refersto “certain Service
Agreements’ whichDD isto enter into with Semens and withFaustech (1d. 81), however, no suchservice
agreements were ever prepared. (R.103.) Under the JV Agreement, Siemens maintains the books and
recordsof DD. (Pl. Ex. 21 86.4.) TheBoard of Directors, conssting of two Siemens representatives and
one Faustech representative, may delegate the authority to manage DD inits sole discretion. (1d. 85.1.)

GEMS contends that a“sde agreement” between Siemens and Faustech was negotiated by Mr.

Villazan and Mr. Brockman that limited Faustech’s fee and risks so that Faustech does not sharein the

8 On June 20, 2000, at 6:00 p.m., Siemens counsdl, Ms. Roth transmitted a draft of the V
Agreement to Faustech’s counsdl, Mr. Alesia. (Pl. Ex. 168.) Thus, athough the JV Agreement is dated
June 1, 2000, it is clear that it was not signed until June 21, 2000.
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profits and losses of DD. DD disputesthat any sde agreement was entered into that is at variance with
the JV Agreement. The Court findsthat the evidence supportsGEMS' position that such asde agreement
was made. On May 25, 2000, Mr. Alesia sent an email to Siemens counsdl Ellen Roth gtating:

| understand that Faust [Villazan] and Richard [Brockman] struck a dedl for atotd sum

of $450,000 with an additiona bonus of $50,000 if the purchase order from the county

isissued by 8/31/00. There are other payment termswhich | do not have with me & the

moment. | will forward it to you tomorrow (Friday).
The following day, May 26, 2000, Mr. Alesia sent aletter to Ms. Roth by facamile and email setting out
certain modifications of the draft JV Agreement (which were incorporated in the fina document, Al Ex.
21) and certain additiona terms, which Mr. Alesa sates “ shall be made by Addendum for reasons we
discussed.” (Pl. Ex. 41 & 42.) The additiona terms included a “guaranteed lump sum” payment to
Faustech of abaseamount of $450,000, withincreases under certain conditions, for example, anadditiona
payment of $50,000 if the County issued its purchase order before August 31, 2000. (Id.) Faustechwas
to be paid $100,000 within 10 days after the County issued a purchase order to DD, or $150,000 if the
purchase order was issued on or before August 31, 2000. If the County were to order any additiona
equipment from DD, Faustech’s share of the additiona charges to the County for the purchase of such
additiona equipment would be only 1%. (Pl. Ex. 41 & 42.) Mr. Alesa sletter satesthat Semens and
Faustech also agreed that Semens would be solely liable and would indemnify, defend, and hold Faustech
harmless from any claims resulting from a contract with the County. (M. Exs. 41 and 42.)

Although the side agreement was never acknowledged in writing by Siemens as Mr. Alesa

requested, the evidence at the hearing supported the existence of the side agreement. Although Mr.

Villazan tedtified thet the provisons in the letter were only guiddines, and were not everything that was
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agreed to (R. 258-59), hetedtified that the agreement between Siemens and Faustech required: (@) that
Faustechwasto be paid $500,000, whichincluded a$50,000 bonusfor theissuanceof the purchase order
before August 31, 2000; (b) that Faustechwould not shareinany profits of DD beyond the $500,000; and
(c) that Faustech would never have to returnany of the $500,000 regardless of DD’ s profit or loss on the
contract. (R.258-59, 320.) Hewasonly uncertain whether there was agreement that Siemenswould hold
Faustechharmless. (R. 259.) Furthermore, Mr. Villazan admitted during his deposition that the provisons
inMr. Alesasletter (M. Exs 41 and 42) were consstent with the oral agreement between Siemens and
Faustech. (R. 260-65.) Mr. Villazan dso testified that Faustech would not sharein any losses beyond its
initid $30,000 capita contribution to DD. (R. 271-72.) Mr. Villazan characterized the $500,000 as
Faustech’s share of the expected profits. (R. 266-67.)

Danid Desmond, the President of DD and a businessadminigrator of Semens (R. 99) wasaware
of the $500,000 fee to Faustech and tegtified that the amount of $500,000 was “negotiated” between
Semens and Faustech as Faustech’s “recognized profit at this point in the project.” (R. 144.) He
characterized the amount as an advance on profits. (R. 159.) However, he was not the person who
reached the agreement withMr. Villazan, and did not evenknow who had reached the deal with Faustech.
(R.147-48.) Furthermore, internad Siemens documents, indudingMr. Desmond'’ s, support the existence
of the Sde agreement.

Between August 11 and August 26, 2000, a series of e-mails were sent among various Semens
employees. (F. Ex. 36.) OnAugust 11, 2000, Mr. Desmond e-mailed his superior that Mr. Villazan was
requesting that Faustechbe paid “ 60% upon purchase order receipt, 20% uponddivery of the ordersand

20% upon acceptance” instead of “wha we have origindly agreed to.” Mr. Desmond stated that “He
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[Villazan] contributed dgnificantly to get thisorder.” (1d.) When Mr. Desmond' s superior balked, Mr.
Brockmanwrote“Faust [Villazan] has some obligations to handle and would liketo get $300k instead of
the $150k he agreed to at the beginning.” (Id., emphasis added.) The superior then agreed, and the
Semens accounting department was directed to have a check sent overnight to Mr. Villazan. (d.)
Semens accounts payable voucher reflects a payment of $300,000 to Faustech on August 22,
2000-thirteen days after the County Board approved the Contract—as “MBE fees’ in response to an
invoice from Faugtech to Semens for “consulting fee” (Pl. Ex. 37.)

Mr. Brockman's reference to “the $150k” is consstent with the payment terms of the side
agreement. (M. Exs. 41 and42.) Mr. Desmond sAugust 11 e-mail confirmsthat there was an established
amount expected to be paid to Faustech upon which percentages could be caculated long before DD’ s
profit could actudly be determined. Furthermore, the source of the payment was Siemens, not DD, as
would have been the case if it were an advance under the JV Agreement. DD could not have made an
advance of $150,000, let alone $300,000, since its totd assetswere $100,000. That thesharing of profit
70/30 between Siemens and Faustech wasfiction is additiondly reinforced by a series of internd e-mails
among various Semens divisons describing disputes as to respongbility for various parts of the Contract.
(A. Ex. 260.) Inlight of the squabbles betweendivisons that describe themsavesas*® pressed for [profit]
magin’ (1d. a Batesno. SMS 2987), it isimpossible to beieve that Semens would agreeto give 30% of
the profit to Faustech, which had no responsibility for the design or providing of radiology equipment.

Sgnificantly, DD did not proffer any testimony from key persons involved in establishing the
parameters of the Siemens-Faustech relationship to rebut the evidence adduced by GEMS that DD was

not avaid joint venture. Mr. Cohen, Semens account executive for the Contract, tetified on behaf of

19



DD, but he denied that he had any involvement in working out the arrangementswith Faustech. (R. 1029-
30.) Hedescribed Mr. Brockman, Ms. Roth, Mr. Villazan and Mr. Alesia asthe people who made the
decison. (R.1033.) Asnoted above, Mr. Villazan' stestimony supportsthe side agreement. None of the
other persons were cdled by the defendants to testify.

The evidence thus establishes the existence of a Sde agreement modifying the JV Agreemernt,
pursuant to whichFaustech does not shareinprofitsor lossesof DD. Rather, Faustechisto receiveafixed
fee, two-thirds of which it received less than two weeks after the award of the Contract. That feeis not
subject to modificationdepending on DD’ sprofitsor losses. Faustech has no potentid liagbility or, a mogt,

its exposure is limited to its $30,000 capital payment.

DD’s Bid submission regarding its M/WBE participation

The County’s ordinance and Genera Condition 32 provide that a contractor may achieve the
M/WBE gods by a number of methods, induding a joint venture with one or more M/WBEs. County
Code 810-43 (B)(3). Thereisno express provisonrdating to membership in alimited ligbility company.
The ordinance further provides that the County may deny or limit M/WBE participation credit where the
minority joint venture partner “is found not to be performing a commercialy useful function or not to have
duties, respongbilities, management control or risk withrespect to the joint venture commensurate with or
in proportion to the joint venture ownership.” County Code 810-43 (B)(3)(a). The ordinance defines
“owned” as “ having dl the cusomary incidents of ownership, including theright of dispostion, and the
sharing in all risksand profitscommensuratewiththe degree of ownership interest.” County Code

§10-43.2(J), emphasis added.
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DD’s bid on Bid Package #3 identified Faustech as Semens MBE and joint venture partner at
a 30% paticipaion levd, and Progressive Indudtries, Inc. (“Progressve’) who was to be DD’s
subcontractor at a 10% participation level, assDD’sWBE. (Pl. Ex. 4.) DD made no written request for
waiver of the M/WBE participationrequirements, and no waiver was granted by the County. (R. 86.) A
30% participation in DD’s initid bid of $49,298,011 amounts to $14,789,403. A 10% participation
amounts to $4,929,801.°

Genera Condition 32 of the Contract required a bidder whose “Utilization Plan indudes the
participation of any MBE or WBE as ajoint venturer” to submit a seven-page “Schedule B: Affidavit of
Joint VVenture” informing the County about the structure and management of thejoint venture. (M. Ex. 2.)
The Affidavit provided that “[a]ny materid misrepresentation will be groundsfor terminating any contract
which may be awarded....” (Id.) The Affidavit required specification of “other agreements that restrict
or limit ownership and/or control,” to whichDD answered “-0-." (Pl. Ex. 4 a 37.) The Affidavit required
that the bidder specify the percentage of profit and loss sharing in the joint venture. (A, Ex. 2.) Inits
Affidavit, DD averred that its profit and loss sharing was “in accordance withownership percentage’ i.e.,
70% to Semens and 30% to Faustech. (Pl. Ex. 4 at 36.) DD described Faustech’s services as
“purchasing Medica Supplies and Equipment, Computer Supplies and Equipment, and provide Delivery
Servicesand Inddlation, will dso act as aliaisonbetween (WBE) subcontractors, will procuredl licenses

and permits for the project and provide on-gte management experience.” (Pl. Ex. 4 a 23.)

°® DD’sinitid bid of $49,298,011 was subsequently corrected by the County for an arithmetical
error to $49,337,491. (Pl. Ex. 46.)

21



The sde agreement between Siemens and Faustech was never disclosed to the County. (F. Exs.
41, 42, 168; R. 216, 275.) Mr. Villazan tedtified that he beieved that information regarding Faustech’s
profit and loss structure was not any of the County’s business. (R. 268-69.)

After the bidswere opened, Elizabeth Scully, a supervisor in the Cook County Office of Contract
Compliance, reviewed DD’ s bid for compliance with the M/WBE requirements. (R. 43-47.) Ms. Scully
identified anumber of issuesregarding DD’ s compliance with the M/WBE requirements. She sent aJune
28, 2000 memorandum to Betty Hancock Perry, head of the Office of Contract Compliance. (F. Ex. 20;
R. 47-48.) Ms. Scully’s memorandum of June 28 noted that Faustechwas*listed as * purchasing medical
supplies and equipment, . . . computer supplies and equipment, and provison of ddivery services and
ingalation. . . liaison between WBE subcontractors. . . .’ (Pl. Ex. 20.) However, Faustech was not
catifiedasanMBE for either liaison work or ingtdlation. (Pl Exs. 9, 20; R. 49-53.) She dso noted that
there were discrepanci es between the Affidavit and the documentation provided, and the fact that Semens
was to handle the finandd transactions, limiting control by the MBE. Significantly, she asked, “What
exactly isthe MBE participation in the JV vaued a $14+ million, particularly whenmgjority of equipment
is manufactured by Siemens, JV partne?’ (I1d.) She dso questioned how Progressive, the WBE, could
have a participation level of 10% when DD’ s bid cover letter to the County stated, “Over 95% of dl the
equipment proposed herein is manufactured by a sngle supplier, Semens Medicad Systems.” (P. Ex. 4
a 2; R.55)

Ms. Scully specificaly asked DD for information justifying Faustech’'s MBE participation. Ms.
Scully called Mr. Villazanand asked for further information about Faustech’srole in the contract. (R. 58,

276-77.) Ms. Scully’sinquiry caught Mr. Villazan by surprise because the County had never before asked
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for such detail. (R. 280.) At the time of this cdl, neither Semens nor Faustech had attempted to break
out any work to be performed by Faustech that would congtitute its $14.8 million participation in the
contract. (R. 192.) Prior to thistime, Mr. Villazan had never even heard the term * commercidly useful
function.” (R. 282-83.)

OnJuly 6, 2000, Mr. Villazanwrote to Ms. Scully inresponseto her inquiries. (M. Ex. 44a)) With
regard to “a breakdown of the work to be performed by Faustech,” he identified “alis of equipment that

will be Faustech’s responsibility to obtain” (1d.) Theligt identified the following;

[tem Description Extended Cost
R/F System, Digita $1,733,015.00
Ultrasound, Red Time 2,066,877.00

Ultrasound, Red Time, Mdmo  389,261.00

MR, Open, Upgrade Package 1,240,520.00
Cardiac Cath System, Bi-Plane 1,369,730.00
PACS System 7,990,000.00

TOTAL: $14,789,403.00

(Pl. Ex. 44a) All of the equipment ligted inMr. Villazan's duly 6 letter was manufactured by Siemens (R.
279), and included within the extended cost was the costs of ddivery, project management, and ingtdlation
that Faustech would purportedly perform. (F. Ex. 44a.)

Ms. Scully discussed the July 6, 2000 letter with her superior, Betty Hancock Perry. (R. 59.)
They determined that they needed additiond information to ascertain what services Faustechwasgoingto
perform. (1d.) Ms. Scully asked Mr. Villazan for a breakdown of the extended price for the equipment
liged in the July 6 letter. (1d.) OnJduly 7, 2000, Mr. Villazanresponded by facsmile. (. Ex. 44b.) The
extended cost breskdown showed that the equipment cost comprised $13,902,038 of the total of

$14,789,403 vaue being provided by Faustech. (Id.; R. 61, 278.) On July 10, 2000, the Office of
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Contract Compliance advised the County’s purchasing agent that it found DD’ s bid to be in compliance
with the M/WBE Generd Condition 32 and the ordinance. (Pl. Ex. 46.)

Mr. Villazan' s satements inresponseto Ms. Scully’ sinquiry are contrary to the testimony of Mr.
Desmond. Mr. Desmond testified that Faustech will not be purchasing any of the equipment identified in
Mr. Villazan's letters to the County. (R. 193-97.) At most, Faustech will purchase certain components
of the equipment. (Id.) Second, Mr. Desmond admitted that Faustechwould not perform either delivery
or ingdlationof the equipment. (R. 193.) Mr. Desmond testified that Faustech “maybe coordinating the
ddivery [of equipment].” (R.196.) Thisiscongastent with the tesimony of Steve Duran, DD’s project
manager, that Faustech is supplying some third-party equipment and at the end of the work will be
supplying laborers and inddlers to bring the Semens equipment from the loading dock, uncrating it,
anchoring it and assembling some unspecified portions. (R.858-59.) Mr. Duran a0 testified that Mr.
Villazan atends a meeting every two months with senior people involved with Cook County Hospitd (R.
860-61), and attends project administration meetings as a representative of DD when directed by Mr.
Duran. (R. 861-62.) Mr. Villazanaso coordinated the assembly of the DD’ s bid to see that it complied
with the required format. (R.1045.)

The evidence does not show a “commercidly useful function” to be performed by Faustech
commensurate with its purported 30% participation valued a $14.8 million. Mr. Villazan was unable to
identify any commercidly useful function being performed by Faustech with regard to the Semens
equipment. (R.280-89.) The provision by Faustech of Siemens equipment obtained from Semensispass
through. (R. 499, 1447-8, 1626, 2285-86; County’s Affirmative Defenses and Counterclaims at 1 48.)

A pass-through role does not congtitute a commercidly useful function within the meaning of Genera
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Condition 32. (Id.) Faustech is not certified as an ingtdler and none of the three employees of Faustech
arequdified to ingdl the complex e ectronic medica equipment being supplied. (PI. Ex. 9; R. 52, 285-90.)

The Augudt, 2000 internd Siemens e-mails discussed above judtify increasing the early payment
to Faustech on the grounds that Mr. Villazan “contributed sgnificantly to get this order” and “Faust
[Villazan] has some obligations to handle” (M. Ex. 36.) Prior to the award of the bid, Mr. Villazan
arranged a number of medings between County representatives and representatives of Siemens and
Faustech, in addition to the May 9, 2000 dinner with Mr. Rabin and the May 11, 2000 lunch with
Commissioner Maldonado.’® For May 23, 2000, Mr. Villazan arranged both a meeting with Michael
LaMont, Director of the Office of Capital Planning and Palicy, which was the County office respongble
for administering Bid Package #3, and a second dinner with Mr. Rabin attended by Messrs. Cohen,
Brockman, Villazan, and Alesiaand Ms. Roth. (Pl. Ex. 191, R. 242, 1030, 1032, 1042.) On June 16,
2000, five days beforethe bidswere due, Faustech contributed $1,500 to Commissioner Madonado. (F.
Ex. 183; R. 243-44.) Siemens likewise contributed $1,500 to Commissioner Madonado on June 16,
2000. (PI. Ex. 189; R. 207-208.) Mr. Villazan had earlier impressed upon Semens the need to deliver
a contribution to Commissioner Madonado by June 16, 2000. (PI. Ex. 189; R. 245). Siemens
contribution was charged to its Chicago sdles cost center. (R. 209.) Both Mr. Villazan and Mr. Cohen
attended Commissioner Madonado' s fundraiser on June 22, 2000, the day the bids were opened. (R.

243-4.) On June 29, 2000, before the award of the Contract had been made, Faustech contributed

10 Mr. Villazan testified that he had participated with GE in various County projects and that he
had invited Commissioner Madonado to lunch with GE representativesinthe past. (R. 314.) Hedid not
testify as to whether or when these lunches occurred. (1d.)
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$1,500 to and attended a fundraiser for Commissioner Moreno. (R. 245-46.) On July 26, 2000,
Siemeng/Faustech made a $25,000 contribution to the County Care Foundation, which is afoundation
created for the benefit of the new Cook County Hospital. (R. 246-47.) By this contribution,
Siemens/Faustechbecame amajor sponsor of agdathat washed at the United Center on August 5, 2000,
whichwas attended by Mr. Villazanand representatives of Semens. (Id.) Commissioner Madonado was
aguest at the Semens/Faustech table. (Id.) The $25,000 check was actudly issued by Semens. (I1d.)
The evidence, induding the timing and amount, of the payment to Faustechby Semens, combined with the
paucity of evidence regarding any sgnificant commercidly useful function to be performed by Faustech,
leads to a conclusion that the primary role of Faustech in the bid process and the purported joint venture
was to arrange access to County officias for Siemens representatives.

Prior to the hearing, the County and DD moved in limine to exclude evidence of Semens and
Faustech’'s poalitical contributions. [Dkt #56 and #57.] GEMS counsd admitted that none of the
Commissioners testified that they were unduly influenced inawarding the Contract because of the political
contributions or dinners. (Tr. of hearing on Emergency Motions, Jan. 22, 2001 a 3.) The motion to
exclude the evidence was denied as premature because it was not clear that the evidence would be
irrdevant (1d. at 8), and because the motion was not supported by F.R.Evid.403. (Id. at 11.) On January
26, 2001, DD renewed itsmotionto exclude testimony about political and charitable contributions, inwhich
the County joined. (R. 961.) This Court denied the renewed mation, ruling that the evidence of politica
contributions wasrdevant to at least oneissue, i.e., the rdationship of Faustech and Semens and whether
Faustech performed a commercidly ussful function, and therefore the evidence would not be stricken,

notwithstanding the defendants assertions that they would have to cal the Commissoners as witnesses if
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the motion were denied. (R. 2144-49; 1519-22.) The defendants did not, in fact, call any of the
Commissonersto tedify. Instead, the County, on the last day of the hearing, attempted to recal Elizabeth
Meélas, awitnessthe County had previoudy called and completed. This Court ruled that Ms. Melas could
respond to the issue of palitica contributions, but that she could not testify about Faustech’ s* commercidly
useful function” on the Contract, an issue as to which the County had had a full opportunity to present
tetimony. (R. 2303-05.) The County made an offer of proof concerning Ms. Mdas' testimony. (R.
2306-07.) That offer of proof related primarily to Faustech’swork on other contracts. With respect to
Bid Package #3, Ms. Mélas testimony would have been that she has seen Mr. Villazan & mesgtings one
or two timesaweek. (R. 2307.) That testimony, even if admitted, would not have changed the conclusion.

As noted above, in order to comply with General Condition32, and to count toward the bidder’s
M/WBE participation, the minority members of an M/WBE joint venture must shareinthe (a) ownership,
(b) investment, (c) contral, (d) management responsibilities, (e) risks, and (f) profit of thejoint venturein
proportion with the M/WBE ownership percentage. (Pl. Ex. 2, Generd Condition 32.) The County’s
M/WBE ordinance provides that credit for M/WBE compliance may be denied where the minority joint
venture partner is found not to have “ duties, respongbilities, management control, or risk in proportion to
itsjoint venture ownership.” County Code 810-43.6(B)(3)(a). This Court finds as a matter of fact that
DD does not comply with the requirements of Generd Condition 32 or the County ordinance.

The Court further finds that the Affidavit submitted by DD initsbid, whichwasincorporated inthe
Contract (F. Ex. 4), fdsdy represented that DD was a joint venture, falsely described the agreements
between Semens and Faustech, fasdly represented the work to be performed by Faustech, fasdy

represented that its members shared in the profits and losses in accordance with their ownership
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percentage, and intentionaly conceded the side agreement. (1d.; Fl. Exs. 41, 42, 168; R. 260-65.) In
assessing the bidsfor Bid Package #3, Ms. Perry testified that the County relied ontheinformationset forth
in the bids and assumed that the information contained therein was truthful, induding the information
contained in DD’shid. (R. 2293.)

DD’s Status as a bidder and contractor under Special Condition 21.

As noted above, specid conditions were specificaly included in the bid specifications drafted by
the County to ensure that the contractor performing Bid Package #3 would be experienced and qudified
to do a“turnkey” job in providing and ingdling state-of -the-art eectronic medicd equipment. (A. Ex. 2,
SC 21.) Contrary to Specia Condition 21, DD has not been in businessfor ten years, has never ingtalled
aPACS system, has no expertise in project planning and ingdlation services, and hasno local and factory
based service capability. (R. 115, 117, 120-21.)

At the May 23, 2000 meeting with Mr. LaMont, the Semens and Faustech representatives
requested guidanceregarding how Special Condition 21’ s ten-year requirement would gpply to anewly-
formed joint venture. (Pl. Ex. 39; R. 242, 1870, 2038.) Mr. LaMont told them that the County would
congder the entity holding the mgority interest in ajoint venture to bethe primary bidder for purposes of
Specia Condition21’s 10-year requirement. (Id.) Thereisno evidencethat Mr. LaMont discussed how
Specid Condition 21 would be applied to alimited liability company.

The County admitted that in order for it to conclude that DD satisfied SC-21, it had to treat
Siemens— not DD — as both the Primary bidder and Contractor. (R. 1920-23.) But Semenswas not a
“bidder” for the Contract becauseit did not submit abid proposal, and the County admitted that Semens

does not fit the definition of “ Contractor.” (Id.)
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DD encouraged the County to believe that it could look to Siemens to perform the Contract asa
participant in ajoint venture. DD intentionally identified the bidder on the contract asajoint venture, and
minmized its gatus as a limited liability company for which Semens has no ligbility. DD Industries
submitted its bid in the name “ Siemens/Faustech, a Joint Venture, aDD Industries, LLC, Company” (Fl.
Ex. 4 at 5) and used the executionformfor a partnership and/or joint venture (Fl. Ex. 4 at [unnumbered]29)
rather thanthe executionformfor acorporation. (P. Ex. 4 a 33.) Thecover letter to the County enclosing
DD’ shid isonletterhead of “ Semensg/Faustech, a Joint Venture.” Insmdl print onthe bottom of the page
isthelogo “a DD Industries Company” with no referenceto the limited liability company. (Pl. Ex. 4 at 2.)
The letter refersto Siemens and Faustech as “partners.” (1d.)* It was signed not just by Mr. Desmond
as presdent of DD but aso by Mr. Villazan as presdent of Faustech and by Mr. Cohen on behaf of
Siemens Medicd Systems.

However, under the IV Agreement, Semens has no liability for DD’s obligations. (Pl. Ex. 21
83.3) Semens does not even have a service agreement with DD obligating it to do work under the
Contract. (R. 103.)

From itsinception to date, DD hashad only three employees. Messrs. Desmond, Brockman, and

Villazan, the individuas desgnated in the V Agreement as DD’ s Sole officers and directors. (R. 120.)

1 That DD was aware of the problem in cdling a limited liability company a “joint venture” is
evidenced by DD’ sassumed name gpplications. Inits July 5, 2000 applicetion to the Illinois Secretary of
State for permission for an LLC to adopt an assumed name, DD stated that its assumed name would be
“Semens/Faugtech,” not “ Siemeng/Faustech, a Joint Venture.”  Incontrast, the applicationto do business
under anassumed namein Cook County, lists the assumed name as “ Siemeng/Faustech, a Joint Venture’
and the owner(s) as Siemens and Faustech, and thereisno mention of DD, the limited ligbility company.
(Pl.Ex.4a 30.)
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The $100,000 of start-up capital has not beentouched, even though DD has supposedly been engaged in
the build-out of the radiology department at the hospital for morethanhdf ayear. (R. 102.) Nor haveany
deposits been made to DD’ s account. (R. 102.)

The Court finds that DD does not comply with the requirements of Special Condition 21.

DD’ s execution of the bid.

Ms. Scully’sreview of the DD hid noted that it was not clear whether DD provided the proper
sgnaturesfor thebid. (M. Ex. 20.) The Bid Package contained various execution formsthat serve asboth
the execution of certain vendor certifications and of the bid proposal. (F. Ex. 2)) Although DD isalimited
ligbility company, which is a corporate entity, DD submitted the execution form for a partnership and/or
joint venture. (Pl. Ex. 6 a [unnumbered] 29.)*? The Ingtructions to Bidders provide that “[if] the bidder
isapartnership, dl partners shdl executethree (3) copies of the Bid Proposal unless one partner hasbeen
authorized to dgn for the partnership, in which case satisfactory evidence of such authority shal be
submitted.” (1d. at 1B-03.) TheJV Agreement providesthat without the* prior written consent of the other
Member(s), no Member shdl have the right or authority to bind elther the Company ... or any other

Member.” (F. Ex. 21 a 16.1.) The JV Agreement further providesthat “Members’ are “Each Person

12 The Bid Package aso contained an execution form for corporations. (Pl. Ex. 2, PE-11) The
bidding ingructions provide, “1f the bidder isacorporation, the President and Secretary shdl executethree
(3) copies of the Bid Proposal.” (Pl. Ex. 2, IB-03, emphass added.) Further, the execution form for
corporations provides that “[i]n the event that the bid is executed by someone other than the President,
three (3) certified copies of that section of the Corporate By-Lawsor other authorization of the corporation
which permits the personto executethe offer for the corporation shal be submitted.” (1d.) Although Mr.
Desmond signed the partnership/joint venture execution form as the Presdent of DD, Mr. Brockman, the
Secretary of DD did not. (Pl. Ex. 4.) DD did not submit any documentation authorizing someone elseto
execute the bid on DD’ s behdlf.
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that has executed this Agreement and whose name is listed on Schedule A,” i.e., Siemens and Faustech.
(Id. a 12.5.) Thedv Agreement between Siemens and Faustech thus requires signatures from authorized
representatives of both Siemens and Faustech to bind DD.

DD’s execution form was sgned by Mr. Villazan, president of Faustech, and Mr. Desmond, who
admitted that he did not sgn the executionformon behdf of Semens (R. 111) and did not have authority
to do so. (R. 109-110.)

InhisJuly 6, 2000 letter responding to Ms. Scully, Mr. Villazan explained that Reinhard Benditte
is the person from Semens who has “actua authority to bind Semens Medicd.” (Pl. Ex. 44a) Mr.
Villazan explained that Mr. Benditte sgned the JV Agreement and the Schedule B: Affidavit of Joint
Venture because “[t]he Joint Venture Operating Agreement and [Schedule B: Affidavit of Joint Venture]
would be invaid had it not been sgned by an authorized officer of Semens Medicd.” (1d.)

Following the opening of the bids, someone fromthe County cadled Mr. Villazan and advised him
that the State’s Attorney’s Office would require DD to submit a second execution form containing the
sggnatures of Reinhard Benditte and Richard Brockman, the Secretary of DD. (R. 111, 299.) The second
formbearing the additiona signatures was submitted by DD onJduly 7, 2000. (Pl. Ex. 7; R. 111-12.) The
Court findsthat DD’ shid was not properly executed whenitwassubmitted, and that proper executionwas

not submitted until July 7, 2000.

DD’ s authority to do busnessin lllinois.

Ingructions to Bidders 8IB-03 provided that “[c|oporations submitting proposals must be

registered and in good standing withthe [llinois Secretary of State.” (Pl. Ex.2, IB-03.) GEMS interprets
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that as requiring that DD be registered prior to submitting its bid. The County cites the corporation
executionformwhichstates, “If the corporation is not registered in the State of Illinois acurrent certificate
of good standing isrequired fromthe State whereyour corporationisregistered.” (Pl. Ex. 4, PE-11at 33)
The Order of Precedence of Component Contract Parts (P Ex. 2, I1B-24) statesan order of precedence
to govern in al cases of conflict or ambiguity. That order placesthe “Ingtructionsto Bidders’ such as|1B-
03, above the bid proposa, such as the execution pages, PE-11.

DD fileditsApplicationfor Admissionto Transact Busnessinlllinois on July 5, 2000, thirteendays
after the mandatory bid submissondate. (Pl. Ex. 8.) On that application, DD dated that it first did
busnessin lllinois“upon filing.” (Id.) The Court finds that DD was not registered to conduct businessin
Illinois and in good standing when it submitted its bid on June 22, 2000.

DD’s WBE participation.

Another issue regarding DD’ s bid that Ms. Scully identified in her July 28 memorandum to Ms.
Perry related to DD’sWBE, Progressive. Schedule C to DD’s bid, the Letter of Intent For M/WBE to
Performas Subcontractor, indicated that Progressive would purchase dl non-Siemens equipment, but, as
discussed above, DD’s cover letter stated that “[o]ver 95% of dl the equipment proposed herein is
manufacturedby asngle supplier, Semens Medica Systems.” (F. Ex.4a 2.) Ms. Scully questioned how
Progressive could supply 10% of the contract vaue while providing less than 5% of the equipment. (M.
Ex. 20; R. 57.)

OnJune 29, 2000, Mr. Desmond sent a letter to Mr. Rabin. (F. Ex. 10.) Theletter asserted that
Progressive would be supplying equipment worth $4,929,801 —10% of the bid amount. (d.) An

attachment identified the equipment as.
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I[tem Description Manufacturer Extended Cost

Radiotherapy Treatment Planning System Adac $ 223,798
HDR Afterloader/Brachytherapy Nucletron 312,164
Direct Digitd Radiogrgphy Unit Fischer 2,503,310
Radiographic Unit, Trauma, Digital Fischer 614,346
Cystoscopy System Liebd 981,690
R/F Unit Mobile, C-Arm, Mini Fluorscan 130,625

Ultrasound, IVUS Endosonics 96,948
Dengtometer Hologic 66,920

TOTAL: $4,929,801
(1d.)

However, thedirect digita radiography equipment, identified in the above lig as Fischer equipment,
is manufactured by Semens. (R. 205.) Mr. Desmond testified that “that ling” of his letter was incorrect.
(R. 205.) Progressive will not be providing Siemens’ direct digita radiography equipment, valued at $2.5
million, to the County. (R. 206, 726). The County was unaware of this fact when it determined that DD
was in compliance with the M/WBE requirements. (R. 64-65.) DD’s “unit price matrix” (alisting of the
equipment to be provided and the cost of each piece) did not identify the manufacturer of the equipment
to be provided. (P. Ex. 4at 71-72.) When the Office of Contract Compliance required that DD provide
some evidence of what commercidly ussful function Progressive would be performing, Faustech’s Saff
literdlly whited-out quotations that had been sent to Faustech, typed in Progressive’s name as the
addressee, and submitted those patently fase documentsto the County. (PI. Exs. 15-18, 270; R. 293-97.)

Without the vaue of the direct radiology equipment, Progressive s participation is less than half
of its required amount. Although Mr. Desmond testified that Progrressive would be purchasing non-
Semens equipment having avaue of $4.9 million (R. 212-13), there was no testimony asto what pecific

equipment Progressive could purchase of avaue of $2.5 millionto make upitsrequired 10% participation.
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Given DD’ s position that the drawings necessary to integrate the equipment into the building are dmost
completed, it isnot credible that Progressveis till identifying equipment. The Court finds thet DD’ s bid

did not comply with the requirement of 10% WBE participation.

GEMS hid.

Whenthe County reviewed GEMS ' bid inJune 2000 it concluded that GEMS' bid complied with
the M/WBE rules contained in General Condition 32 and with the Contract’ s Specia Conditions. (R. 97,
620, 1917-18.) DD and the County now contend that GEMS' bid was non-responsive in a number of
repects. As discussed above, GEM S filed amoation in limine and made a continuing objectionregarding
any evidence rdading to GEMS bid as not relevant. DD and the County argued that GEMS' bid is
relevant to GEMS' gtanding to bring this action, and to the likelihood that GEM Swill succeed onthe merits
because GEM S mug show that it submitted aresponsive bid. (See Conclusionsof Law infra.) GEMS
motioninlimine and continuing objectionwere overruled. However, the result wasthat moretrid timeand
testimony was spent on the defendants attacks on GEMS' bid than was spent on either attacking or
defending DD’ s bid.

James Cavanaugh, Cook County account manager for GEMS, was primarily responsible for the
GEMShid. (R. 333-36.) Hewasasssted by Rodney Schutt, GEMS' Regiond Manager. (Id., 336-37.)
Mr. Cavanaugh assembled GEMS' bid based on pricing and responses to technical specifications from
GEMS modidity specidids, i.e., the groups within GEM S that work on specific types of equipment. (R.
419-21.) He also made arrangementsfor the M/WBE participation. (R. 421.) Mr. Cavanaugh reported

the progress of developing GEMS' bid on Bid Package #3 to his superiors on a“big deds’ form. (R.



403.) Mr. Cavanaugh communicated to his superiors that the bidder with the lowest price that met
technical specifications would win the bid. (R. 405-06; DD Ex. 230, 231.) He was concerned about
GEMS ahilityto respond to the technical specifications. (R. 418.) He was also concerned that therewas

apreference for Siemens among the decision makers. (R. 414-15.)

GEMS execution of its bid.

DD and the County argue that GEMS' bid was not properly executed. Section IB-03 of the
Instructions to Bidders provides.

If the bidder isa corporation, the President and Secretary shdl execute three (3) copies

of the Bid Proposal. In the event that the bid is executed by someone other than the

President, three (3) certified copies of that section of the Corporate By-Laws or other

authorization of the corporation which permits the person to execute the offer for the

corporation shal be submitted.
GEMS executed the Contract through Rodney Schutt by providing a certification authorizing Rodney
Schutt to execute the Contract on behdf of GEMS. (DD Ex. 29 a page following PE-11.) The
authorization does not contain any statement precluding other authorized agents of GEM S from signing
other portions of the bid.

DD and the County argue that GEMS' bid was not properly executed because Mr. Cavanaugh,
not Mr. Shutt, Sgned anumber of contractor’ s certificates and schedules contained therein. See, e.g., DD
Ex. 29 a PE-4a. If that wereamateria variance, DD’ s contractor’ s certificates and schedules suffer from
asmilar deficiency because they were sgned only by Mr. Desmond. (F. Ex. 4 a& PE-4a; MF-5a.) Mr.

Cavanaugh tedtified that he was authorized by GEMS to sign dl portions of the bid other than the bid

executionform. (R. 622, 654.) There was no evidenceto the contrary. Furthermore, the execution form
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sgned by Mr. Shutt contains a certification on behaf of GEMS that the contractor’ s certificates are true
and correct, and that the execution of the bid shall stand as the bidder’ s execution of the contract. (DD
Ex. 29 a PE-11.) That Mr. Shutt did not persondly prepare the bid and relied on Mr. Cavanaugh’ swork
in preparing the bid (R. 669) does not make the certification and execution less binding on GEMS.
Although GEMS did not acknowledge the receipt of Addendum No. 3 on its execution form,
GEMS expresdy acknowledged receipt of “dl addendums,” induding Addendum No. 3, on page PE-1c

of itsbid. (DD Ex. 29 at PE-1c.) The Court finds that GEMS properly executed its Bid.*3

GEMS M/WBEs.

Mr. Cavanaugh origindly considered supplying GEM S products through M/WBE subcontractors
—i.e., having asubcontractor participate asan M/WBE by supplying GEMS products. (R. 338.) Hewas
informed by Mr. Rabin that GEMS could not satisfy the M/WBE requirements in that manner because it
would be a passthrough. (R. 339.) Instead, GEMS contracted withtwo MBES, Ravenswood Medical
Resources (“Ravenswood’) and Medicd Application Specidids (*“MAS’); and two WBES, Burnham
Radiology (“Burnham”) and Classc X-Ray (“Classc’). Ingenerd, these contractors were to provide all
equipment GEMSS could not directly supply and to provide certain services,

At the hearing, the County and DD questioned various witnesses at lengthand dicited the fallowing

evidence: (a) that GEMSinitidly submitted three of four Ietters of intent for its M/WBEs on its own forms

13 GEMS execution (DD Ex. PE-11) was stated to be conditioned on an Addendum and
Supplementd Terms and Conditions Schedule that were omitted fromthe bid that GEM S submitted. (DD
Ex. 43, 45.) Mr. Cavanaugh attempted to submit these conditions on June 28, 2000; however, Mr. Rabin
refused to accept them, and they never became part of GEMS bid. (R. 558-59.)
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rather than the Schedule C formsincluded in the Bid Package; (b) that the origindly-submitted letters of
intent and GEMS Schedule D [M/WBE] Utilization Plan wereincompleteinthat they did not provide dl
the information requested on the Bid Package' s Schedule C and Schedule D; and (c) that the letters of
intent were Sgned by GEMS WBES before the service descriptions or dollar anounts werefilled in.

It is undisputed, however, that the County alowed GEMS to re-submit completed Schedule Cs
after the bid opening, pursuant to GC-32 |V.B, which provides that “dl Schedule Cs must be submitted
to the Contract Compliance Offices within three (3) business days after the date of the bid opening.” (R.
619-20.) Mr. Rabin prepared an andysisof GEMS' bid with respect to M/WBE participation noting that
he called Mr. Cavanaugh on June 26, 2000 and told him to resubmit the letters of intent. (DD. Ex. 150
at2)

The substituted Schedule Cs were signed and the partiesbound themsdvesto their terms on June
27,2000 — the third businessday after thebid opening. (DD Ex. 151, 152, 153, 154; R. 1320-21, 1457,
1583-84, 2242; Basle Dep. a 89-91.) Mr. Cavanaugh testified that Mr. Rabin specifically alowed Mr.
Cavanaughto submit GEMS' Schedule Cson June 28, 2000 — four business days after the bid opening.
(R. 619-20.) ThisconversationisconfirmedinMr. Rabin'smemorandum. (DD Ex. 150at 2.) Mr. Rabin
accepted the completed Schedule Cs on June 28, 2000, told Mr. Cavanaugh that it was unnecessary to
subgtitute a more complete Schedule D (presumably because the informationabsent on GEMS' Schedule
D was contained in GEMS Schedule C and sewhere in GEMS' bid), and told Mr. Cavanaugh that
GEMS' bid was compliant. (DD Ex. 151, 152, 153, 154; R. 617, 620-21.) Mr. Rabin was not called

asawitness by ether DD or the County, and Mr. Cavanaugh'’ s testimony is uncontradicted.
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Betty Hancock Perry, of the County’ s Office of Contract Compliance, testified that whenher office
reviewed the Schedule C forms submitted by GEMS, the forms were completed and not in blank. (R.
2285.) Shefurther tedtified that the fact that an M/WBE signs aletter of intent before the specific dollar
amount isfilled in or the specific equipment is described does not make the bid noncompliant. (R. 2285-
86.)* She admitted that the Office of Contract Complianceis|ooking to see that the dollar number of the
M/WBE's participation totas the percentage that M/WBES are supposed to have under the contract. (R.
2258-59.) She concluded at the time (June 2000) that GEMS' bid was compliant. (R. 97.) She only
began to be concerned that there might be some question about GEMS' documentation after the lawsuit

wasfiled. (R. 2261-63)

Theissue of whether GEMS MBEs and WBE' s were to perform commercidly ussful functions.

Achieving M/WBE participation totaling 40% of the contract price—i.e., $20 million of the
approximately $50 million contract price—was amgjor problem for GEMS, asit was for Semens. The
difficulty isinherent inthe nature of Bid Package #3 and the County’ sM/WBE participation requirements.
That package was not a conventional construction contract. As noted above, Bid Package #3 specified
state-of -the-art electronic medical equipment so sophisticated that very few bidders could supply it. The
lion's share of the contract price isthe cost of providing the equipment, as demondgtrated by the fact that
each bidder was required to provide a “unit price matrix,” a spreadsheet listing the equipment to be

supplied and the unit cost of each piece. See DD Ex. 29 at PE-1A; A. Ex. 4 at 71-74. The County aso

14 vderie O’ Donnell, the President of Progressive, testified that she signed the L etter of Intent with
DD before the dollar amount wasfilled in. (R. 723-24.)
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required that at least 60% of the equipment sysemsincluded in a bid be from the same OEM [origind
equipment manufacturer] or two strategicaly digned co-partnered OEMs. (Specid Condition 24, Fl. Ex.
2 a SC-15.) Because of the prohibition againgt * pass throughs,” the M/WBE requirement could not be
satisfied by having the M/WBESs provide the bidder’ s own equipment. In addition, as noted above, the
required contract dlowancesfor Walsh-Riteway and the County’ s design group totaling approximately $7
millionwere added into the bidder’ s contract total uponwhichthe 40% was cal cul ated, dthough those two
entities were not themsaves certified W/MBEs that would help meet the 40% god.

Mr. Cavanaugh considered seeking awaiver. (DD Ex. 233.) However, seeking awaiver is not
ared option. AsJudge John Grady of this Court found in his decision declaring the County’s M/WBE
Ordinance uncongtitutiond, “The arduous, unredistic waiver procedure affords no relief from the rigidity
of the set-asides, nor did the drafters of the ordinance intend that it would.” Builders Ass' n of Greater
Chicago v. County of Cook, 123 F. Supp.2d 1087, 1116, (N.D.lll. 2000).%°

As discussed above, Semens dedt with the MBE requirement through its arrangement with
Faugtech, and DD submitted a letter of intent relating to its WBE, Progressve. GEM S submitted |etters
of intent to engage its M/WBEsS as subcontractors to supply products that would not come directly from
GEMS and to perform services such that the totad amount of the M/WBE participation met the required

percentages. (R. 585, 587-88, 628-29, 646.)

5 The “indirect” method of participation is likewise unreditic in this Stuation. 1t would reguire
the bidder to purchase $20 millionfrom certified M/WBES within three months of the bid opening. (GC27
-111 H.) Furthermore, indirect participationwould only be considered by the County to the extent that the
bidder demongtrates that it has included the maximum direct M/WBE participation achievable under the
circumgtances. (ScheduleD Utilization Plan, Fl. Ex. 2 at PE-6b.) SeePerrytestimony, R. 2293-94, 2296.
That would require the same “arduous, unredistic” procedure required to achieve awaiver.
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Initsletter of intent, Burnhambound itsdf to providetraining for radiology equipment. (R. 1344.)
Burnham was certified as a WBE to provide traning for radiology equipment. (Pl. Ex. 51.) Although
Barbara Burnham had not previoudy engaged intraning on digita radiology equipment, BarbaraBurnham
testified that she would have obtained the necessary knowledge to provide traning on digitd radiology
equipment as provided in her Schedule C. (R. 1318.)) GEMS' other WBE, Classic, bound itself to
sarvice, inddl, and supply radiology equipment in its letter of intent. (Basile Dep. at 74, 92.) Classcwas
certified as a WBE (Pl. Ex. 51) to service radiology equipment and has experiencein that area. (Badle
Dep. at 14, 16, 126-140.)'

In its letter of intent, MAS bound itsdf to provide certain radiology equipment and project
management services. (R. 1577-78, 1624.) MAS was certified asan MBE qudified to supply radiology
equipment and medica consulting services (which include project management services). (M. Ex. 51, R.
1653-54.)

GEMS other MBE, Ravenswood, asobound itsdf to provide certain radiology equipment, spare
parts service, and equipment storage in its letter of intent. (R. 1419, 1498.) Ravenswood was certified
as an MBE qudified to provide those services. (M. Ex. 51.)

DD and the County argue that GEMS' bid was non-responsive because some of the equipment
to be supplied by MAS and Ravenswood would be a* pass through.” Among the radiology equipment
MAS was to supply was dl the Varian equipment. (R. 1624.) Included in the Varian equipment on

GEMS' unit price matrix was an oncology CT Simulator costing $1,028,280 which is actudly

16 Because Joddl Basile was unavailable to tedtify, her deposition was admitted as evidence on
the County’ s mation. (R. 1522-24.)
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manufactured by GEMS. (DD Ex. 29, PE-1B; R. 1624.) GEMS had entered into a Product Marketing,
Salesand Deve opment Agreement with Varian under which Varian isthe exdusve didributor for certain
“Covered Products’ including the CT Smulaor whenit issold for useinanoncology suite. (DD Ex. 226;
R. 341-42)) Asaresult, GEMScould not providethe CT Smulator directly. (Id.) Among the radiology
equipment Ravenswood was to provide was a cystoscopy system and three R/F Units made by OEC,
whichis a GE company. (P. Ex. 51, PE-1A; R. 341-42.) Mr. Cavanaugh testified that the exclusive
digtributor for OEC equipment in thisregion is Core Medicd, and as a result, GEMS could not directly
provide the OEC equipment. (R. 341.) Ms. Perry testified that for the M/WBE to provide equipment it
secures from athird-party distributor, even where that equipment is manufactured by the bidder, is not
congdered a pass through for purposes of the M/WBE requirements. (R. 2283.)

DD and the County questionwhat “ commercidly ussful function” would be served by the M/WBE
participation proposed by GEMS. The pricing for the Varian equipment included in GEMS' bid was
obtained by Mr. Cavanaugh, not by MAS' president George Brown. (R. 1576-77, 1625.) The use of
M/WBEs to purchase non-GEM S equipment that GEMS could have purchased from the same vendors
added a mark up which Mr Cavanaugh estimated at 10% of the cost of the equipment. (R. 543-44.) As
another example, GEM S subcontracted training to a WBE, Burnham. To performthis service, Burnham
would have to hire and train a s&ff to perform the service, and GEM S would have to train Burnham and
these trainers. (R. 1318.) Burnham aso had to agree to provide training as needed, and to promise to
provide whatever training the County needed. (M. Ex. 2 a SC-12.) Mr. Cavanaugh testified that asmdll

WBE cannot provide training as economicaly as GEMS. (R. 358-60, 481-89.)
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Mr. Cavanaugh testified that, by his estimation, the GEMS' bid was increased by gpproximately
$5 millionby the requirement of M/WBE participation. (R. 363-64.) DD cross-examined Mr. Cavanaugh
on his estimate, which he admitted was “rough.” (P. Ex. 69; R. 364-65, 524-44.) Although it is
impossible to determine from the evidence how much M/WBE participation added to GEMS ' bid price,
the evidence establishesthat GEMS' bid was substantidly increased by the need to incorporate M/WBE
participation at 40% of the contract total. See discussion below.

Whether or not the functions GEMS MBEs and WBESs were to perform are commercidly useful
in a conventiond economic sense, the evidence supports the concluson that these functions met the
definition of a“commercidly useful function” for purposes of the County’s M/WBE requirements.

Like the evidence rdaing to Progressve (DD’s WBE), the detalls of the services that GEMS
M/WBEs wereto provide to make up the difference between the cost of the non-GEM S equipment they
were providing and the required parti cipationwereundefined. However, unlike DD and Progressive, these
potentia subcontractors were never awarded the Contract. Asthey testified, they had not thought about
what servicesthey had anticipated to provide pursuant to abid that was anon-starter more thansx months
before their testimony. See, e.g. Burnham tesimony, R. 1319. Also unlike Progressve, the equipment
portion of the their |etters of intent is not vulnerable to the “ passthrough” prohibition. Initslettersof intent
(Schedule C) submitted as part of its bid, GEMS committed itself to entering into a subcontract witheach
of itsMBEs and WBEs if awarded the Contract withthe County. (DD Ex. 29 a MF-5a.) The Court finds

that GEMS' bid was materidly responsive to Generd Condition 32.

Theissue of GEMS compliance with technicd specifications.
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Bid Package No. 3 contained detail ed technical specifications for each piece of medica equipment
that the County sought to procure. (DD Ex. 243.) GEMS bid contained exceptions to certain of the
gpecifications, as did DD’s bid. (DD Ex. 202, 240; R. 1752.) The County’s bid instructions permit
exceptions. (Pl. Ex. 2,1B-6.) Ingructionsto Bidders 8IB-19 requiresthat the exact nature of the change
and the reasontherefore be identified, and provides that the County reservesthe right to reject bids based
on exceptions or deviations. (1d.) DD’sexceptionsto the technica specifications were accepted by the
County. (R. 1127.) Thus, the question of whether GEMS' bid materidly complied with the technica
gpecifications cannot be determined solely from the fact that it contained exceptions. (R. 1077-78.) The
County did not make adeterminationat the time the bidswere under considerationwhether or not GEMS
bid was materialy compliant to the technical specifications. (R.1084-86.)

The County’s Answer, Affirmative Defenses and Counterclam to GEMS Complaint, filed on
January 12, 2001, do not dlege that GEMS failed to comply with the technical specifications in Bid
Package # 3. [Dkt #45.] The County’s affirmative defenses dlege that GEMS' bid was non-responsive
“[b]ecause of materid variances between the Hantiff's bid and the MBE/WBE participation and
documentation bid requirement.” (County’s Affirmative Defenses §59.) On January 29, 2001, the Sixth
day of the prdiminary injunctionhearing, the County admitted that it had never, evento that date, disclosed
to GEM Sany reasonwhy GEMS' bid was not compliant with the technical specifications of Bid Package
#3. (R.1122-24.) DD’s Answer and Affirmative Defenses, filed the same day as the County’s, are
virtudly identical to the County’s except that DD’ s contained an additiona Paragraph 52 aleging that
GEMS hid contained material and substantial deviations from the specifications, and that unspecified

“mgor pieces of equipment are completdy different in design and function.” [Dkt #43]
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As noted above, on December 7, 2000, this Court set a deadline of January 5, 2001, for the
partiesto provide Fed. R. Civ. P. 26(b) expert disclosures. (R. 1056-57; Minute Order (Dec. 7, 2000).)
No party provided any such disclosures, and no party identified any expert witnessesto be called at the
preliminary injunction hearing. Thus, up to the Sixthday of the hearing, there had beenno noticeto GEMS
of any specific waysin which itstechnica response to Bid Package #3 was materidly non-responsive to
the bid specifications.

On that sixth day, January 29, 2001, DD attempted to have Mr. Cohen testify asto hisopinion
about whether the exceptions taken by GEM S condtituted Sgnificant deviations fromthe bid specifications.
(R. 1055-1065.) However, neither DD nor the County had identified any expert witnesses or made any
expert disclosure, and the County, which is the entity that determines whether an exception is materia or
not, did not dlegeinits Answer that GEMS' bid was noncompliant with the technica specifications and,
even as late asthe Sxthday of testimony, had not identified any waysin which GEMS' bid was materidly
noncompliant with technical specifications. Therefore, this Court did not alow DD or the County to
introduce any evidence regarding whether any dleged deviaions in GEMS bid from the technica
specifications made its bid materialy non-responsive. (R. 1064, 1072, 1125-27.)*" Thus, no evidence
was adduced indicating that GEMS' bid faled to comply with the technicd specificationsin any materid

respect.’® However, Mr. Cohen was permitted to testify about the differences between GEMS' bid and

1 Thisissue wasargued at length by counsd for dl parties. See R.1055-66;1077-1127; 1199-
1208.

18 On the thirteenth and |ast day of testimony, the County made an offer of proof that, if permitted
to testify, Irene Hillier, amedical equipment planner for the County’ sconsultant, EQ Internationd, would
tedtify to the following: Firgt, after the bid opening she and others on behdf of the County reviewed the DD
bid and found it to be responsive to the technica requirements; second, that no technica review of the

44



the technica specifications of Bid Package #3 and, in response to Mr. Cavanaugh'’ s testimony, to testify
as to how much lower DD’ s bid might have been had DD bid equipment & the level of GEMS bid. (R.
1064-65, 1069-77, 1130-98.) See discussion below.

The record also reflects that for each piece of equipment that the County sought to procure, the
technica specifications listed acceptable manufacturers (usudly, three or four manufecturers). (DD EX.
243.) For each acceptable manufacturer, the technica specifications identified an acceptable piece of
equipment by brand name. (1d.) Although these identified pieces were only guiddines, if a manufacturer
was deemed acceptable pursuant to the technica specifications, this meant that the County considered the
qudity of that manufacturer’ s product to be suffident to satisfy the County’s needs. (R. 1841.) It aso
meant that the manufacturer’ s equipment was sufficiently reliable to stisfy the County’ sneeds. (1d.) The
County had no preference among acceptable manufacturers; dl acceptable manufacturers were of equal
qudity and rdiability. (Id.) In short, if a bidder proposed to supply equipment from the acceptable
manufacturer’ sligt, that equipment by definitionmeaterialy complied withthe technicd specifications. Much
of the equipment that GEM S proposed to supply was equipment identified as acceptable by the County

in the bid specifications. (Compare DD Ex. 243 with DD Ex. 200, 201, 202.)

GEMS bid or the Toshiba bid was made at that time; third, that during the week of January 22, 2001,
Ms. Hillier was requested to undertake areview of the GEM Shid to determine whether it wastechnicaly
respongve; fourth, as aresult of that review, she found the GEMS' bid to be non-responsive technically
inanumber of ways. (R. 2300-03, emphasisadded.) GEMS' counsel pointed out that when Ms. Hillier's
deposition was taken in November, 2000, she testified that she had not undertaken a technicd review of
the GEM S bid, and did not know anyone who had. (R. 2303.)

The fact that Ms. Hillier was not evenrequested to review GEMS' bid until after the hearing had
begun reinforces this Court’s decision that to have permitted evidence of technical non-responsiveness
would have been extremely unfair to GEMS aswell as contrary to this Court’sorder and F.R.Evid. 702.
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The Court finds that GEMS' bid was materialy responsive to the technica specifications of Bid

Package #3.

The issue of whether GEMS is a Cook County Taxpayer.

Onthe second day of the hearing, GEMSS offered Fl. Ex. 263 into evidencewithout objection. (R.
322-23.) GEMS counsd dtated that Pl. Ex. 263 was a group exhibit containing evidence “of GE tax
payments to Cook County.” (R. 322.) P. Ex. 263 is comprised of form documents titled “Proof of
Payment,” apparently issued by the Cook County Tax Collector, purporting to confirm payments of first
and second ingtallments of 1999 red estate tax. The group exhibit contains 16 such documents, each for
aseparate rea estate tax parcel in Cook County. The Proofs of Payment indicate the amount of first and
second ingtallment tax due for each parcel, and confirm that al payments were duly made. The Proofs of
Payment further show an addressee that apparently isthe businessentity to which 1999 red estate tax bills
were sent for the respective parcels. Of the 16 parcdls, the documentslist thefollowing addressees. 1) GE
PROPERTY TAX DEPT OR CURRENT OWNER, 333 Clay St 2300, Houston, TX 77002 (two
parcels); 2) GE CAPITAL ATT TX DEPT OR CURRENT OWNER, 333 Clay Street 2300, Houston,
TX 77002 (four parcels); 3) GENERAL ELECTRIC CBSI OR CURRENT OWNER, Tax Dept Box
60340, Ft Myers, FL 33906 (sevenparcels); and 4) MONTGOMERY WARD & CO OR CURRENT
OWNER, 535 W Chicago Av, Chicago, IL 60610 (three parcels).

GEMSIlad no foundationfor, and presented no witnesstestimony regarding, F. Ex. 263. Counsel
for Cook County commented, “I think [Pl. Ex. 263 ig going to show they're established and doing

busness” (R.322) GEMS counsd responded that the exhibit “ establishestaxpayer standing in addition
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toour gandingasabidder.” (1d.) TheCounty’ scounsd replied, “Whatever it’ sbeing offered for, we have
no objectionto the document being admitted.” (R. 323.) The record shows no indicationthat counsd for
DD made any objection, and accordingly the Court admitted . Ex. 263 into evidence. (1d.)

Morethantwo weekslater, on February 9, 2001, after the conclusionof dl witnesstestimony and
again with no witness on the stand to lay afoundation, GEM S offered into evidence F. Ex. 305. Counsd
for GEM S described this exhibit as“further informationregarding GE status as a Cook County taxpayer.”
(R. 2354.) Counsd for DD immediately responded by offering into evidence DD Ex. 253, dso with no
witness on the stand to testify about the exhibit. (R. 2354.)

A. Ex. 305 isanother group exhibit. Included in the group exhibit are copies of red estatetax bills
for 1999 second installment payments on 14 properties. All of these documentsindicate GE CBSl TAX
DEPARTMENTORCURRENTOWNER, or GENERAL ELECTRIC CBSI| ORCURRENTOWNER
asthe gpparent addressee. F. Ex. 305 dso includes seven “Proof of Payment” documents for 1999 first
and second tax ingtdlments. These Proof of Payment documents relate to seven of the 14 properties for
which 1999 second ingdlment bills are included in Fl. Ex. 305. In addition, Pl. Ex. 305 includes two
copiesof checks payable to“ Cook County,” dated March 1, 2000 and September 26, 2000. TheMarch
check is drawn on the account of “Client Business Services, Inc.” of Fort Myers, Florida and indicates
Client Business Servicesisthe “Disourang Agent for: GE CLIENT BUSINESS SERVICES, INC.” The
September check is drawn on the same account, and describes Client Business Services, Inc. as the
“Dishursng Agent for: GE CORPORATE.”

M. Ex. 263 and F. Ex. 305 refer to entirdly different tax parcels. The two checksin Pl. Ex. 305

arein amounts subgtantialy different from the total for the Proof of Payments on the 16 tax parcelsin .
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Ex. 263, and the check amounts are subgtantidly different from the total for amounts billed or payments
meade indicated on the documents of Pl. Ex. 305. Thereisno information on the checks to indicate what
these payments are for, other than the name of the payee, “ Cook County.”

According to DD’s counsd, DD Ex. 253 purports to rebut Fl. Ex. 263 by showing that as of
January 31, 2001, the record owner of the 16 properties GEMSIigsin Pl. Ex. 263 is not the addressees
indicated on M. Ex. 263's 1999 Proofs of Payment. (R. 2354-55.) Instead, therecord owner islisted as
“Great Oak, L.L.C.” (DD Ex. 253, p. A1) DD Ex. 253 congists of 19 pages of documents of a
“Commitment for Title Insurance” from Chicago Title Insurance Company. TheinformaioninDD Ex. 253
as to the 16 tax parcels does not trace the chain of title, however. Instead, DD Ex. 253 shows red estate
taxesare paid current for dl 16 parcels (DD Ex. 253, p. B-1), and further ligsvarious easementsrecorded
against the properties (DD Ex. 253, pp. B-2 - B-14). Thereisno bassto determine from DD Ex. 253
whether the 16 parcels were owned by someone other than Great Oak, L.L.C. at the time when PI. Ex.
263 indicates tax hills for these properties were being addressed to what appear to be various Generd
Electric-related business entities. Hence DD Ex. 253 does not clearly rebut any inference that might be
drawn fromP. Ex. 263, ether of GE ownership of Cook County real estate, or record of GE tax payments
for such red edtate.

Theissue of whether GE isa Cook County taxpayer is clouded further by GEMS' bid proposa.
(DD Ex. 29.) Thehid proposd form required the bidder to list the Permanent Index Numbers’ for al red
estate owned by the bidder in Cook County. The bid form instructed the bidder to enter the phrase® Not
Applicable’ if thisinformationis* not applicable.” Initsbid, GEM S responded to thisrequest by indicating

“Not Applicable” GEMS representatives signed the document under oath, attesting the truth of this
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satement. (DD Ex. 29, p. PE-11.) Notrid testimony wasdirected at thisambiguousentry, henceit isnot
clear whether GEM Sintended to attest thet it (or GE generdly) owned no red estatein Cook County, or
whether it regarded the information request as“Not Applicable’ for some other reason.

Neither GEMS nor DD had provided their new exhibits to opposing counsd prior to offeringthe
documents into evidence. (R. 2355-56.) The Court entered and continued the motions of both GEMS
and DD to admit, respectively, Pl. Ex. 305 and DD Ex. 253, directing the parties to file by February 16,
2001 any objections they had to the admisshility of the opposing party’s proferred exhibit. The Court
indicated it would incorporate decisions on these objections intoitsrulingonthe request for injunctive rdief.
(R. 2356-57.) GEMS subsequently filed an objection to DD Ex. 253, and DD in turn filed an objection
to both Pl. Ex. 263 and PI. Ex. 305.

GEMS objection to DD Ex. 253 isoverruled, and DD’ s motion to reopen itscase to admit that
Exhibit is granted. However, as noted above, DD Ex. 253 does not conclusively refute GEMS' claim of
taxpayer datus. DD’suntimely objection to Fl. Ex. 263 isdenied. That Exhibit was admitted during the
hearing without objection. DD’s objection to Fl. Ex. 305 issustained and GEMS' motion to reopen its
case to admit that Exhibit is denied. GEMS did not provide timely notice to DD that it was claming
taxpayer status with respect to the additional parcels set out inHl. Ex. 305. However, evenif . Ex. 305
were admitted, that Exhibit and Pl. Ex. 263 are insufficient to prove that GEMS or some other GE entity
was a Cook County red edtate taxpayer in the rdevant period. Thereisno proof that a GE entity actudly
owned red estate in Cook County, but only the indication that 1999 red estate tax bills were addressed
to entitieswith bus ness namesindicating they might be GE affiliates. Further, the two checksincluded with

A. Ex. 305 do not correlate withthe amountsdue for rea estate tax either asto the tax parcels ligedinAl.
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Ex. 263 or in Fl. Ex. 305. Accordingly, this Court finds that, for purposes of this preiminary injunction
hearing, GEMS has failed to establish that it has sanding as a Cook County taxpayer to challenge Cook

County’s bid award.

Theissue of whether DD’ s non-compliance provided it with an economic advantage.

Asdiscussed above, Mr. Cavanaughtestified that complyingwiththe M/WBE requirements added
approximately $5 million to GEMS bid. (R. 347-48.) For example, he testified that he looked in good
faithto find services and goodsthat the M/WBES could provide, eventhough GEM S could have provided
those servicesmoreinexpensively, in order to meet the M/WBE requirements. (R. 356-57.) Hetedtified
that GEMS' hid included servicesthat werenot required by the specifications inorder to reachthe required
MBE participation. (R.537.) He acknowledged that his $5 millionestimate was “rough.” (R. 364-65.)
His edtimate that the M/WBES markup on equipment would be 10% was based on conversations with
George Brown of MAS who agreed that MAS mark up was10%. (R. 543.) Hisestimate of thesavings
had GEMS provided training and storage was based on taking on haf of the amount alocated to the
M/WBEs for those services. (R. 542.) However, histestimony was credible asto his sruggle in making
agood faith effort to find $20 millionworth of participationfor M/WBES, and supportsthe conclusonthat
GEMS' compliance with General Condition 32 added substantidly to the totd of its bid.

DD responded to Mr. Cavanaugh' s testimony with the testimony of Mr. Cohen who prepared a
chart of the differences between GEMS' hid and the technica specifications of Bid Package #3. (DD Ex.
244.) Mr. Cohen estimated that DD could have saved $4 million if it had bid to the exceptions taken by

GEMS. (R. 1234, 1259, 1755, 1758-1808.) There were several fundamenta problems with Mr.
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Cohen’'sestimate. Firgt, themethod by which he prepared it was not supported by underlying materiad that
wasavalableto GEMS' counsd. When DD firgt sought tointroducethislineof testimony, GEMS' counsdl
pointed out that chart had not been produced to GEM Sindiscovery. (R. 1266.) The Court recessed Mr.
Cohen' stesimony and directed DD to produceto GEMS' counsdl dl the documents uponwhichthe chart
wasbased. (R. 1270-71, 1275-78.) When Mr. Cohen’ stestimony resumed, hetestified that his estimate
had been prepared invarious ways, by usng aprice book, by takingto engineers, and by other information
that he had. (R. 1756.) Mr. Cohen acknowledged that parts of his estimate were not a “rigorous
defensble andyss” (R. 1756.) Thus, ingtead of producing supporting materid for thefirst estimate, during
the recess Mr. Cohen had produced a second estimate, Pl. Ex. 303, that he prepared usng Semens
computerized “price book” whichis not a physical document but a menu-driven program. (R. 1759-61.)
That estimatewas $6.7 million. (R. 1802.) Faintiff’s Exhibit 303 does not reflect the actud ligt price of the
items, but reflectsadiscount that Mr. Cohentedtified was essentidly the same as given to the County. (R.
1762.) However, he acknowledged that there wasno way inwhich GEMS' counsel could know whether
what was reflected in Exhibit 303 was a lig price or a discount price. (R. 1764.) DD’s counsdl was
permitted to lay foundation for Exhibit 303. (R. 1776-91.) But Mr. Cohen could not produce awritten
verson of the underlying process of which Ex. 303 was the result, nor could he testify asto the discount
appliedto any particular price. (R. 1793.) Mr. Cohen aso testified that the method by which he prepared
his egtimates was not the method by which DD (in fact, Semens) had prepared itsbid. (R. 1796.) This
Courtdenied GEMS moationto strike Mr. Cohen’ stestimony about hisfirs estimate (R. 1809, 1824), ad
ruled that Mr. Cohen’ stestimony about his second estimateand Plantiff’ sExhibit 303 (whichwasprepared

after Mr. Cohen had finished his direct testimony), could not be used by DD for any substantive purpose,
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but rather wasto be used only for cross-examination purposes. (R. 1811, 1816.) It is apparent fromthe
foregoing discussion that Mr. Cohen'sfirg estimate is entitled to little, if any, weight.

More importantly, Mr. Cohen testified about how Siemens prepared the pricing for its bid to the
County.

[W]eactudly used different—-somewhat different ground rulesin comingup withthe pricing

for the County bid. In order to be very aggressve wedidn’t use conventiona discounting

means. . . Badcdly what we did is, we used what is cdled amargin andyss, Sarting at

base cost and adding cost of different items back inplus a certain desired target profit level

for the tota project. An then we spread profit by a— you know, by divison. Thisisas

opposed-thisis different than the way | would normally priceindividua quotations, but it

ends up with a certain effective discount leve which | could estimate.

(R. 1794-95.)

This testimony demonstrates the economic advantage that Siemens obtained by structuring its
M/WBE participation through the arrangement with Faustech. Because Siemensdid not haveto consider
the problem of “ passthrough” except asto Progressive, Semens was able to supply 95% of the equipment,
ingtead of 60%. Siemens could use unconventiond, “aggressve’ methods of pricing for 95% of the
equipment, and spread the profit throughout various divisons. GEMS' control over pricing, on the other
hand, could extend over only itsown equipment, which could not be more than 60% pursuant to the “ pass
through” rules. Likewise, Semens did not have to be concerned with finding services that the M/WBE's
(except Progressive) could perform, or withinduding in its pricing compensationto the M/WBEs for those
sarvices, except Faustech’ s $500,000 fee. Thesavingsthat Siemensthusachieved enabledits* aggressve’
pricing. Thisaggressve pricing would not have been possible had Faustech truly been expected to receive

30% of the profit, as would have been the case if there had been actua compliance with the M/WBE

ordinance.
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Asnoted above, it isgnificant that Mr. Cohen, who testified on two different days following Mr.
Villazan' stestimony, did not present any testimony to respond to the evidence discussed above regarding
the “sde agreement” with Faustech. The absence of any reference to Faustech’s purported 30% of the
prafit in Mr. Cohen's andlyss of pricing further reenforces the conclusion that the side agreement was

reached. The Court finds that DD’ s non-responsive bid gave DD a materid advantage over GEMS.

DD’s Mation to Strike Tegstimony and Exhibits.

On the last day of the hearing, DD filed aMation to Strike Testimony and Exhibits, which asked
the Court to strike evidence that DD argues was opinion evidence that should have been disclosed as
expert opinion testimony. [Dkt# 76.] Specificaly, DD seeks to have the Court strike Mr. Cavanaugh's
testimony that GEMS' bid complied with the technica specifications of Bid Package #3, and about the
amount of money GEMS would have saved on its bid if it had not had to comply with the M/\WBE
requirements, and testimony by GEM Switness Roy Ange regarding the lack of any delay that would occur
if GEMS were substituted for DD asthe radiology vendor. (DD’sMo. to Strike Testimony and Exhibits
atl)

The Court deniesDD’ sMoation. Mr. Cavanaugh’ stestimony about thetechnica specificationscan
hardly be characterized as expert testimony about a technicd issue. Mr. Cavanaugh was the business
personwho put together GEMS' bid. Hetedtifiedthat herdied on GEMS modidity specidiststo provide
the technicd information, which he assembled. The tesimony cited by DD consists of Mr. Cavanaugh's
gatement that “ he believes’ that GEMS' bid materidly complied withthe bid specifications. (R.336, 616-

17.) There was no objection at the time to the question or answer.
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Mr. Cavanaugh's rough estimate of the cost of M/WBE compliance, described above, was
likewise aso not expert opinion testimony and has not been considered by this Court as such. Mr.
Cavanaugh tedtified regarding what he did to assemble GEMS M/WBE compliance; the conclusion that
there was additiona cost of some significant amount associated with that compliance can be drawn from
the factsto whichhe testified without Mr. Cavanaugh’ shandwrittenfigures. In addition, as aso discussed
above, DD was permitted to present Mr. Cohen’ stestimony in response to Mr. Cavanaugh's testimony.

Findly, the tesimony of Mr. Angel to which DD objects is one question at the concluson of his
tesimony to the effect that he dill believes that it is possble to have GEM S subgtitute as the equipment
vendor without substantial delay. (R. 876-77.) Again, this question was asked and answered without a
timely objection. DD and the County subsequently presented the testimony of Mr. Wierec and Mr.
LaMont who testified at length regarding their contrary view. Neither Mr. Wierec nor Mr. LaMont had
been disclosed as experts.

DD’sMation to Strike Testimony and Exhibitsis denied.

Timing of the radiology unit build-out.

Dr. Bradley Langer, the Medica Director of Cook County Hospital, testified at length about the
deteriorating physica condition of the old hospital building and the anticipated improvements in the new
hospita building. (R. 2309-52.) The County aso presented various photographs of current conditions of

the old hospita building.’® There redly is no disoute that the new facility will provide significant

1 The County’s motion to seal these exhibits was granted because the photographs show
individua patients at the hospitd.
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improvements, athough the current hospital was reaccredited in November 2000. (R. 2352.) Thereis,
however, adispute asto the schedule for completion of the hospita, and about the impact of aninjunction

preventing the County from proceeding with the Contract with DD.

1. Status of the radiology build-out.

The weight to be giventhe testimony presented by the County and DD about the potential impact
of aninjunction is negatively affected by the differences of opinion within the County’s team about the
current schedule.

Michadl LaMont, the Director of the Cook County Department of Capita Planning and Palicy,
tedtified that the new hospita is scheduled to be substantially completed on February 15, 2002, with the
date for completion of the radiology department 30 days later. (R. 2041.) Mr. LaMont testified thet the
County is “targeting” opening the hospital for patients in summer, 2002. (R. 2042.) On the other hand,
Danid Wierec, the Senior Project Manager for Wash-Riteway, the genera contractor, tedtified that in
1998 when Wa sh-Riteway was awarded the general contract, its schedule showed the hospital project
to be substantialy complete on February 15, 2002. However, the current schedule shows a subgtantial
completion date a the end of May 2002. (R. 2157, 1689.) The original schedule also anticipated three
to four months of testing and commissoning systems before February 2002. (R. 2158.) Mr. LaMont
testified that after substantial completion, therewill beaprocess of testing and ingpection before the hospital
can admit patients. (R. 2042.)

Wadsh-Riteway was awarded the generd contract for the hospital in February 1998. (R. 1685.)

In September, 1999, the County issued a hold order to stop work on the radiology department until a
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gpecific radiology equipment vendor was selected. (R. 1690.) That was in order to design the area to
incorporate the specific vendor requirements. (R. 1691.) The process of building out the radiology unit
starts withreceiving specific equipment drawings fromthe equipment vendor. (R. 1703.) When those are
ddivered to the County’ sarchitecturd and engineering designteam, the design team incorporates dl of the
sructurd, mechanica and eectrica services necessary, and adjusts the dimensions of the rooms to
accommodate the equipment. (R. 1703.) Congruction begins when those architecturd and engineering
drawings have been findized and approved for congtruction. (R. 1704.)

Inlate spring of 2000, Walsh-Riteway’ s schedule showed that the hospital constructionwas more
than ten months behind, with subgtantial completion of the hospita not projected until December 2002.
(R. 2087, 2200.) Wadsh-Riteway prepared an eight point mitigation plan “to have the project have a
chance of finishingontime.” (R. 2200.) A construction mitigation planisaway to work around or develop
work sequences so the work can till be completed ontime witha qudity that suitsthe owner. (R. 2191.)
One of the eight pointsinvolved the radiology department build-out. (R. 2200.) In August, 2000, Wash-
Riteway gave the County a deadline of November 1, 2000 for delivery of find construction drawings for
the radiology department in order to make the scheduled substantial completion date. (R. 2194.)

Steve Duran, who is employed by Siemens and not by DD, is the Project Manager for Semens
onthe hospitd project. (R. 773, 775.) Heattended hisfirst project construction meeting in July 28, 2000.
At that meeting a schedule was worked out under which fina construction drawings would be prepared
by the design team to be turned over to Walsh-Riteway on November 1, 2000. (R. 777, 780.) DD was
directed to produce final equipment drawings in a series of productions between September 9 and

September 29, 2000. (R. 782.) DD darted to fal behind by its second milestone date, September 15,
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2000. (R.786.) By early to mid-December, lessthan five months after it started work on the project, DD
was between two and three-and-a-half months behind schedule. (R. 847-48, 2092.)

A seriesof internd Semens e-mails acknowledges that the delays were atributable to the fallure
of various Semens divisons and affiliates to perform. (Pl. Ex. 258, 259, 260, 261.) DD, however, told
the County and itsrepresentativesthat the source of delays was third parties, including other vendors and
the Cook County design team. (R. 798, 810, 856.) On October 28, 2000, one day after Mr. Mark
testified as quoted above on behdf of the County inthe TRO hearing before the Didtrict Judge, Mr. Duran
sent an email to his colleagues a Semens gaing, “SemensisLATE. . . The common denominator has
beenour owninternd divisons. . . | cannot tell the Owner thetruth, so | have started to make excuses and
I’m not comfortable” (Pl. Ex. 259, capitdization in origind.)

Mr. LaMont, testified that the County “refused to accept” Wa sh-Riteway’ sspring 2000 projection
that the project was ten monthsbehind. (R. 2089.) The County has aso “rgected” Wash-Riteway’'s
current projectionof aMay 28, 2002 substantia completion date. (R. 2090-91.) He admitted however,
that on October 27, 2000, the date of the TRO hearing, the County was not five days away frombeginning
congruction on the radiology section, and that “there was no factud bass’ for the County to make such
arepresentationto the Didtrict Court. (R. 2104.) In December, 2000, Wal sh-Riteway projected that the
radiology unit build-out and other el ementsof the proj ect were three-and-a-haf months behind schedule.
(R. 2092,

Mr. Wierec tedified that as of early December 2000, WadhtRiteway had one-third of the
completed radiology build-out construction drawings, and as of the date of his testimony (February 2,

2001) Wdsh-Riteway had the entire design except the MRI unit. (R. 1706.) From early December 2000
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to early January 2001, no work was done onthe radiology build-out. (R. 1702.) Attheend of December
2000, Wash-Riteway had about two-thirds of the information that it needed to proceed, and submitted
a request for authorization to the owner. (R. 2187-88.) Starting in early January, structurd stedl was
beginning to be ingaled in the radiology build-out. (R. 1702-3.)

Mr. Wierec was anticipating preparing a mitigation plan for the build-out of the radiology
department, and had had preliminary discussonswith DD about such aplan. (R. 2180.) The mitigation
planfor the radiology department might involve shift work or overtime work and getting more of the critica
path tradesmen on the project and acceerating thework. (R. 2192.) On a large congtruction project,
mitigation plans are more effective at the start or front end of the project, as opposed to the end or latter
part of the project, becausethereis|essflexibility at the end of a project due to the limited amount of work
whichremansto be completed. (R. 1698-99.) Wash-Riteway isnot currently working under amitigation
plan. (R. 2159.)

It was gpparent fromthe testimony that the possibility—or evenlikelihood-that the new hospital will
not open as scheduled was looming long before this lavsuit wasfiled and involves areas in addition to the
radiology unit. The testimony of Mr. LaMont (the owner’ s representative) and Mr. Wierec (the genera
contractor’ srepresentative) at the hearing inthis case was clearly shaped inpart by the shadow of possible
future litigation over which party bears the responghbility for any ddays and the attendant cost overruns.
For example, the fact that the County has “regected” Wash-Riteway’s schedule showing that the
congtructionwill not be substantidly completed by February 15, 2002 does not meanthat the hospita will,
in fact, be substantidly complete on February 15, 2002. It means that the County is not accepting

responsbility for any delay. In light of the conflicts between the County and Wash-Riteway about
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scheduling, the County’s position here, that if an injunction is not entered in this action the hospitd is
expected to be subgtantialy completed as origindly scheduled and admitting patientsin Summer, 2002, is
amply not credible. Unfortunatdly, that leaves the Court without reliable evidence about a reasonably
foreseeable schedule for completion of the hospita inthe absence of aninjunctionhere, the basdine againgt

which any impact would be measured.

2. Theimpact of an injunction?®

DD and the County presented evidence about the impact of a permanent injunction requiring thet
Bid Package #3 berebid or anorder that GEM Sbe substituted asthe Contractor. This evidencewasaso
negatively affected by the fact that none of the witnesses had analyzed what congtruction changes, if any,
would berequired if GEMS' equipment were substituted for Siemens equipment, and by its speculative
nature.

Mr. Wierec tedtified that the hospita completion could be delayed by 12 months or more if the
radiology equipment vendor would have been changed as early as December 6, 2000. (R. 1710-11.)
Mr. Wierec' stestimony concerning delay was based on the assumption that it would take the County four
to five months to approve areplacement vendor. (R. 1711-13.) Heestimated that it would takeamonth
for the vendor to design specific equipment drawings. (R. 1714.) The design team would need three to

four months of time before they could produce buildable drawings. (R. 1715.) Any changes would have

2 |n order to give effect to the agreed order regarding the “hiatus,” which lasted 46 days, the
witnesses were ingructed to testify regarding the physica state of congtruction on the radiology build-out
inearly December, i.e., 46 days prior to the days of the hearing. However, the partieswere also permitted
to present testimony about the affect of an injunction or a change in bidders, and the testimony included
evidence about the tate of the congtruction at the time of the hearing.
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to be priced by subcontractors and submitted to the owner for approval. (R. 1715.) Mr. Wierectestified
that the costs involved in changing the radiology equipment vendor could include both additional
congtructionsupervisonfor Wash-Riteway and, if necessary, changing exiging systems, suchas structurd
supports and chilled water for equipment if the equipment needs were different. (R. 2174.) Mr. Wierec
had not been provided with any information about what difference there would be in the build-out of the
gpace if GEMS' equipment rather than Semens equipment were used. (R. 2197.) The impact on the
schedule of achange is greater astime goeson. (R. 2185.) However, Mr. Wierec also testified that if the
structura modification needed to be changed because the equipment vendor changed, the owner’ sdesgn
team would not wait until the entire design process was completed to direct the changes. (R. 2181.) He
testified that it would make a difference in the schedule if the replacement vendor had already prepared its
find drawings, by eliminating a month for vendor design. (R. 2163.) He had seen design drawings
prepared by GEM Sto integrate GEMS' equipment into the design of the radiology unit (DD Ex. 239), ad
he tedtified that GEMS' design drawings were detailed enough so that the County’ s design team could
begin their work. (R. 2202.)

Mr. LaMont tedtified that if an injunction is entered on May 1, 2001 requiring rebidding of the
contract, it would delay the opening of the new hospita by tweve months and push the opening to the
Summer of 2003. (R. 2056-60.) Mr. LaMont’s tesimony provided a month-by-month andyss of the
twelve month delay that an injunction would cause. (R. 2057-59.) However, Mr. LaMont did not have
Wash-Riteway or the County’ s design group analyze what delay would beinvolved. (R. 2086.) No one
onbehdf of the County was requested to create any detailed andyss of possible delays fromaninjunction.

(R. 2086, 2103, 2198-99, 2201.) Mr. LaMont’s testimony was based on the assumption that the
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radiology build-out would have to beginfromscratch. (1d.) In histestimony regarding the dday involved
in rebidding the contract, Mr. LaMont extended the time needed for every phase — Board approval,
bidding, contract award, architectura drawing preparation—fromthat dlotted initidly in 2000, thefird time
thejob wasbid. (R. 2095-2102.)

Mr. LaMont’ s testimony about a lengthy, protracted rebidding and award process was at odds
with Dr. Langer’ s testimony about the urgency of completing the radiology department so that the new
hospital can open. Mr. LaMont testified that if arebid of the radiology equipment is ordered the County
might even take the opportunity to have its equipment planners revist and revise the specifications to get
the mogt up-to-date equipment that would be then available. (R. 2093.)

There was some testimony from Dr. Dunne that it might be possble for the main portions of the
new hospita to operate without find compl etionof the radiology unit, however, that would not be optimd.
(R. 2023-26.) For purposesof thisReport and Recommendeation, this Court assumesthat the new hospital
would not be able to open without the completion of the radiology unit.

There is no doubt that a permanent injunction enjoining the County from proceeding with the
Contract with DD and requiring either arebidding of the contract or an award of the contract to GEMS
would impact the construction schedule for the new hospitd.  However, because of the conflicts in the
testimony about the current projected completion date, including the fact that there have been delays not
attributable to this lawsuit, thelack of evidence asto pecific changesthat would be required by subgtituting
GEMS' equipment for Semens equipment, and the possbility developing a mitigation plan to minmize

ddays, it isimpossble to estimate the magnitude of that impact. Furthermore, there was no evidence that
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the delay imposed by a preliminary injunction pending afull trid on the merits would have any substantia

impact, because DD and the County did not present evidence on that issue.

CONCLUSIONSOF LAW
GEMSSMOTION TO AMEND ITSCOMPLAINT

After the close of tesimony, GEMS sought leave to file an Amended Complaint. [Dkt #33.]
GEMS argues that its proposed amendments conform its pleadings to the evidence at the hearing. (Fl.’s
Mot. to Am. its Verified Compl. at 2.) Specificaly, GEMS seeks to add allegations thet: () GEMS has
standing as a Cook County taxpayer to bring this suit; (b) the bid execution form that DD submitted with
its bid proposa on June 22, 2000 wasinvaid; (c) DD engaged in fraud in the submission of itsbid and
fraudulently induced the County to award the Contract to it; and (d) DD failed to meet the “ Contractor”
experiencerequirementsof the bid package. (Id.) GEMS dtates that it also wants to make more explicit
its dlegations that the County acted arbitrarily in awarding the Contract to DD, and that GEM S seeks to
enjoin both the County and DD. (Id.) DD objectsto GEMS motion. (DD Industries, LLC’'sOpp'nto
GEMS sMot. Amend, dkt #96.)

DD arguesinitidly that GEMS motion should be considered under Rule 15(a) rather than Rule
15(b) because the preliminary injunction hearing was not the tria of the case. (Id. at 1.) A Rule 15(b)
motion may be made based on issues tried at a preiminary injunction hearing. Securities & Exchange
Comm. v. Rapp, 304 F. 2d 786, 790 (2d Cir. 1962); Perryv. City of Fort Wayne, 542 F. Supp. 268,

270, n.2 (N.D. Ind. 1982).
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Under ether subsection of Rule 15, the standard for leave to amend is aliberal one. Rule 15(a)
expresdy providesthat “leave shdl be fredy givenwhen justice sorequires.” Thesameliberdity isapplied
to Rule 15(b) amendments. A complaint merdly serves to put defendants on notice. It should be “fredly
amended or congructively amended asthe case develops, as long as amendments do not unfairly surprise
or prgudice the defendant.” Umar v. Johnson, 173 F.R.D. 494, 503 (N.D. Ill. 1997). On the other
hand, leave to amend may be denied if thereis “undue dday, bad faithor dilatory motive onthe part of the
movant, . . . undue prejudice to the opposing party by virtue of dlowance of the amendment, [or] futility
of anendment.” Foman v. Davis, 371 U.S. 178, 182 (1962).

DD asserts two groundsof objection. First, DD asserts undue prejudice with respect to GEMS
dlegationthat it has standing to bring this action as ataxpayer. (DD Industries, LLC'sOpp'nto GEMS's
Mot. Amend at 1, n.1.) Secondly, adopting an argument madein its Post-Trid Memorandum [Dkt #87],
DD asserts that the proposed amendments are futile because, DD argues, GEM Shasno cause of action.
Becausethe latter argument isimportant to DD’ s positionwithrespect to the preliminary injunction as well

as GEMS' proposed amendments, it will be consdered fird.

DD’s Argument that GEMS Has No Claim.

DD’s argument that GEMS' proposed amendment is futile is virtudly identica to the argument in
its Post-Trial Memorandum that GEMSS lacks standing because it has asserted no cognizable cause of
action. Compare DD’s Post-Trial Mem. at 3-14 with DD Indudtries, LLC's Opp’nto GEMS's Mat.
Amend at 4-14. In both arguments, DD is asking this Court to determine that GEMS Complaint and

Amended Complaint do not stateadam. DD’s Post-Trid Mem. at 14; DD Industries, LLC'sOpp'nto
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GEMS sMot. to Amend at 14. DD asksthis Court to recommend to the Digtrict Court that the case be
dismissed. (DD’sPost-Trid Mem. at 14.)

Asnoted above, the Didrict Court denied the County’ smotionto disnissGEMS Complaint. DD
was not a party to the case at that time, and chose not to intervene until after the motion to dismiss was
denied. DD disagrees with the Digtrict Court’s decision, and, in effect, asksthis Court to determine that
the Didrict Court’s decison was wrong. See DD’s Post-Trial Mem. at 12-13; DD Industries, LLC's
Opp'nto GEMS s Mot. Amend at 13-14. DD’sargument failsto consder the deference that this Court
owes to adecison of the Digtrict Court, as well as the doctrine of law of the case. See Best v. Shell Oil
Co., 107 F.3d 544, 546-47 (7" Cir. 1997.) Furthermore, there is no reason to recommend that the
Digrict Court dismiss the case, because GEMS Complaint and Amended Complaint state aclaim.

DD’ sargument hasthree premises. Thefirgt isthat the County, as a home rule unit, is not bound
by the lllinois Statute that requires competitive bidding on contracts, and, therefore, GEM S cannot state
adamagaing the Countyfor dleged violationof that statute. (DD’ sPost-Trial Mem. at 5-8.) The second
premiseisthat the County is not bound by itsown ordinances that require competitive bidding and the use
of minority and women bus ness enterprises, notwithstanding the fact that those ordinanceswere expressy
incorporated in the bid specifications, because the award of the Contract to DD was a legiddive act in
which the County exercised a legidative prerogative to decline to follow its own ordinances. Thethird
premiseisthat the requirementsof Illinois commonlaw— that bids must comply withthe requirementsin dl
materid respects and that even an entity that reserves the right to reject or accept bids cannot arbitrarily

exercise its discretion, which are stated in such cases as Court Street Steak House, Inc. v. County of



Tazewell, 163 111.2d 159, 643 N.E.2d 781 (lll. 1994)— do not apply to the County, a home rule unit.
(DD’s Post-Trid Mem. at 3-14.)

DD’ sfirg argument isbased on American Health Care Providers, Inc. v. County of Cook, 265
[I. App. 3d 919, 638 N.E.2d 772 (1994), and was argued by the County in its unsuccessful motion to
dismiss. In American Health Care, the County obtained bids through a request for proposal (“RFP’)
rather than through competitive bidding. The RFP stated that the County reserved the right to accept or
reject any or dl proposals, and that the contract would be awarded by the County Board initsdiscretion.
A disappointed bidder sued, daming that the County violated the state statute requiring competitive
bidding, 55 ILCS 5/5-36001, and the County’s competitive bidding and M/WBE ordinances. The
Appellate Court affirmed the Circuit Court’ sdecisionto dismiss the complaint, holding that the County, as
ahome rule unit, was not required to comply withthe state competitive bidding statute, and that the County
was free to choose not to followits competitive bidding ordinance. 265 I1I. App. 3d at 925-27, 930, 638
N.E.2d at 777-79, 780. The Court also found that the M/WBE ordinance did not confer a substantive
right to be awarded the contract on the plaintiff as the only minority business enterpriseresponding to the
RFP. 265 I1l. App. 3d at 923-24, 638 N.E.2d at 776. The Court stated, aternatively, that the County
could support the award under the County’ s ordinance (Cook County Code 810-19) for contracts that
are not adaptable to competitive bidding. 265 IIl. App. 3d at 931-32, 638 N.E.2d at 781.

Asthe Didtrict Judge stated inthe Memorandumand Order denying the County’ smotionto dismiss
(at 16), the present caseis didinguishable from American Health Care. In American Health Care, the
County never purported to be awarding the contract as a competitively bid contract that specificaly

incorporated M/WBE requirements. In contrast, asthe Digtrict Judge noted, GEMS Complaint aleges
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that the County violated not only the M/WBE ordinance but aso the M/WBE requirements st forth in
Generd Condition 32 of Bid Package #3. (Mem. and Order at 16.) Likewise, the County specificaly
incorporated its competitive bidding ordinance into the bid specifications. The Instructions to Bidders
provides:

This contract is a competitively bid public contract of Cook County government, subject
to laws and ordinances governing public contracts.

A. Ex. 2, “Indructions to Bidders,” 1B-02. In this case, unlike American Health Care, the County
expresdy incorporated the requirements of its ordinances, including the competitive bidding ordinance, as
part of the advertised requirements of the bids.

However, DD argues, GEMS cannot state a clam for violation of the ordinances, even if
incorporated in the bid requirements, because the County is free to disregard its own rules by legidaive
act, which, DD dams, waswhat was done by the award of the Contract to DD. (DD’s Post-Tria Mem.
a 9.) DD argues, in effect, that the County, having advertised for bids requiring compliance with the
M/WBE ordinance, and having stated that the bidswould be awarded onthe basis of compstitive bidding,
and having induced various bidders to expend the substantia resources necessary to assemble a bid for
a$50 million contract in reliance on the expectation that the contract would be awarded pursuant to the
competitive bidding ordinance, is free to disregard the bid requirements, and the only recourse, “if at dl,
[is] through palitical processes.” (DD’ sPogt Trid Mem. at 14.) Thisisaquestionable position asameatter

of public policy, and is not supported by the authorities cited by DD or the record.*

2L Ggnificantly, inthe present case only three bidswere submitted, and one of those, Toshiba, was
indigible because it did not include abid deposit. (Pl. Ex.46; DD Ex. 203, Bid Report dated June 22,
2000.) If DD’sargument were correct, the pool of willing bidders might be further reduced.
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DD rdieson the decison of the lllinois Supreme Court in Landmarks Preservation Council of
[llinoisv. City of Chicago, 125 I1l. 2d 164, 531 N.E.2d 9 (1988), which DD interprets as “precluding
enforcement. . . of the County’s own bidding ordinance.” (DD’s Post-Trid Mem. a 9.) However,
Landmar ks does not support that proposition. The Landmarkscase involved a1984 ordinance passed
by the Chicago City Council designating the McCarthy Building alandmark. The landmark preservation
ordinance provided that such a desgnation could only be rescinded in the same manner as the origind
designation was made. 1n 1987, the City Council passed an ordinance expressy repedling the 1984
ordinance designating the M cCarthy Building. Thelllinois Supreme Court held that the court may invaidate
an ordinance only on congtitutiona grounds or violation of a state or federa statute, which were not
dleged. 125 [ll.2d at 179, 531 N.E.2d a 15. The Court noted that the plaintiffs did not alege that the
disregard of the proceduresin enacting the ordinance was unconditutiondly arbitrary. (ld. at 179-80.)
The Court ds0 noted that the Council was acting as a legidative body and not adminigtratively.

The difference betweenthe present case and Landmarksisapparent. InLandmarks, the Council
made a legidative judgment to reped a previous ordinance by the passage of another ordinance. Here,
there is no suggestion that the County Board made an express legidative decison to reped the County’s
competitive bidding ordinance or the M/WBE ordinance. Indeed, thereisno support inthe record for the
concluson that the County Board, in approving the Contract, explicitly or even impliatly decided to
override either ordinance. On the contrary, the record supports the opposite concluson. The Contract
for Work approved by the County Board on August 9, 2000 included the Instructions to Bidders as part

of the Contract Documents (PI. Ex. 4 at P-E 2), and as noted above, those Ingructions recited that this
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Contract was a competitively bid contract pursuant to the County’s ordinances. There is no evidence of
alegidative act in which the County decided to forego the requirements of its ordinances.

Asthe Didtrict Judge noted, competitive bids must conformto the advertised requirements of the
invitation to bid, and bids that contain materid variancesmust bergjected. (Mem. and Order at 16.) DD
disagrees with that conclusion, arguing that the cases cited were onesinwhichthe public entity had aclear
datutory obligation to engage in competitive bidding. (DD’s Post-Trid Mem. a 7.) However, as noted
above, the County in this case incorporated its competitive bidding ordinance as part of the bid
requirements and part of the Contract Documents.

DD’ sthirdargument-that acontract awarded by a home rule unit cannot be attacked onthe ground
that the accepted bid had amaterid varianceor that the award was arbitrary—fails to consider Bodine Elec.
of Champaign, v. City of Champaign, 305 Ill. App. 3d 431, 711 N.E.2d 471 (1999), which was
decided after the Landmarkscase. InBodine, alow bidder whose bid did not include the 10% bid bond
as required by the bid requirements and the city’ s ordinance sued when the city awarded the contract to
the next lowest bidder. The city was ahome rule entity. 305111. App. 3dat 433, 711 N.E.2d at 473. The
appdlate court afirmed the decison of the circuit court to dismiss the complant, and cited the Illinois
Supreme Court’s decison in Court Street Steak House, supra, 163 111.2d 159, 643 N.E.2d 781.
Although the appellate court noted the discretion afforded ahome rule unit in determining when a variance
is materid, the gppdlate court further stated that if the city had waived the bond requirement, “the City
would then have beeninthe difficult pogition of characterizing one of itsordinances. . . asaformdity.” 305
. App. 3d at 440; 711 N.E.2d at 477. The court further commented that if the city had awarded the

contract to the plantiff, the next lowest bidder could have sued, asserting that the city violated its own
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ordinance by waving a materid variance, citing Leo Michuda & Son Co. v. Metropolitan Sanitary
Digtrict of Greater Chicago, 97 lll. App. 3d 340, 422 N.3d 2d 1078 (1981), as authority. Thereisno
suggestion in Bodine that the city as ahome rule unit would be free to award a contract to a bidder that
had a materid variance from the bid requirements. On the contrary, the appellate court there specifically
discussed as authority the cases that DD dismisses asingpplicable to home rule units. 305 [ll. App.3d a
435-36; 711 N. E.2d at 475.

GEMS Amended Complaint, likeitsorigind Complaint, isnot futile for failing to stateacognizable

dam.

DD’s Argument of Undue Prejudice.

DD’s argument that it will be unduly prejudiced by GEMS' proposed amendmentsis limited to
GEMS alegation it has standing as a taxpayer of Cook County to chalenge the award to DD. See DD
Industries, LLC sOpp. to Mot. to Amend at 1, n. 1. GEMS argued that it had standing asataxpayer as
early asitsMemorandum in Oppositionto the County’ smotionto dismiss[Dkt #26] at 17, whichwasfiled
on November 21, 2000. As discussed above, the issue was the subject of argument and evidence by
GEMSand DD at the hearing. On January 23, 2001, when GEM S offered . Ex. 263, dating thet it was
offered to show GEM S* taxpayer sanding,” neither defendant objected that the evidence of GEM S datus
as ataxpayer was outside the scope of the pleadings.

Where both parties address an issue at a prdiminary injunction hearing, that issue is treated

pursuant to Rule 15(b) asif it had beenraised inthe pleadings. Perry, 542 F. Supp at 270, n 2. Although
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this Court has found the GEMS' evidence at the preliminary injunction stage did not demonstrate its
standing as ataxpayer, GEMS may be able to present additional evidence later in the case.

The defendants have not demongtrated that GEMS' proposed amendments are futile, or that the
defendantswill be unduly prejudiced by the amendment. Therefore, GEMS Mationto Amend ItsVerified

Complaint is granted, and GEMS is granted leave to file its Amended Complaint.

STANDARDS FOR GRANTING A PRELIMINARY INJUNCTION

A party seeking to obtain a preiminary injunction must demongtrate: (1) its casehassome
likelihood of success on the merits; (2) that no adequate remedy at law exids, and (3) it
will suffer irreparable harmif the injunctionis not granted. If the court is satisfied that these
three conditions have been met, then it must consider the irreparable harm that the
nonmoving party will suffer if prdiminary relief isgranted, balancing such harm againg the
irreparable harm the moving party will suffer if relief is denied. Findly, the court must
consder the public interest (non-parties) in denying or granting the injunction. . . . This
process involves engaging inwhat wetermthe diding scale gpproach:  the more likely the
plaintiff will succeed on the merits, the lessthe balance of irreparable harms need favor the
plantiff’s pogtion.

Ty, Inc. v. Jones Group, 237 F.3d 891, 895 (7" Cir. 2001) (citations omitted).
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|. GEMS has demonstrated that its case has some likelihood of success on the merits.

1. The applicable |legd sandard.

Theissue of thelikelihood of success onthe meritscomesinto play at severa pointsin thisandyss.
“Initidly, the court only needs to determine that the plaintiff has some likelihood of success on the merits.
However, a the bdancing stage, the court mugt determine how great the moving party’s likelihood of
successon the meritsisin order to properly baancethe potentid harms.” Ty, Inc., 237 F.3d a 895. DD
and the County contest the issue of whether GEM S has a likelihood of success on the merits.

Citing Illinois Psychological Assn. v. Falk, 818 F.2d 1337, 1340 (7" Cir. 1987), thedefendants
argue that GEMSis attacking a home rule unit’s authority and therefore GEMS must prove thet it has“a
good chance’ not merely a better than negligible chance of successonthe merits. (DD’ sPodt-Trid Mem.
at 30-31; County’ sProposed Findings of Fact at 51-52.) The continued vitdity of the standard inlllinois
Psychological Assn. hasbeenquestionedinlight of more recent Seventh Circuit cases goplying the * better
than negligible’” standard. See casescited in [llinois Sporting Goods Assn. v. County of Cook, 845 F.
Supp. 582, 586 n.4 (N.D.III. 1994). In addition, the issue in this case is different from that involved in
Ilinois Psychological Assn. GEMS is not asking the Court to enjoin a state regulation but rather the
award of a contract. Findly, under either sandard, GEM S has shown a likelihood of prevailing on the

merits.

2. GEMS dganding to bring this action

DD argues that GEMS cannot show a likelihood of success on the merits because, it argues,

GEM S hasno gandingto bringthisaction. (DD’s Post-Trial Mem. at 15-17, 33-67.) DD argues that to
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bring anactionunder Illinois law attacking the award of a contract, GEMS must show that it isthe lowest
responsible bidder with aresponsive bid, which it clams GEM S cannot demonstrate. Thisargument was
the bads for DD’s Motion for Disposition on Partid Findings. [Dkt #62.] Because this Court finds that
GEMS has standing to bring this action and a likelihood of success on the merits, this Court respectfully
recommends that DD’ s Motion for Disposition on Partia Findings be denied.

Asaninitid maiter, the Didrict Judge in the Opinion and Order denying the County’s motion to
dismiss previoudy rejected the argument that GEMS did not have standing to bring this action. (Order,
Dec. 28, 2000 a 19.) Thedefendantsarguethat this Court hasa continuing obligation to examine whether
plantiff has proven facts esablishing anding. Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992);
Training Institute, Inc. v. City of Chicago, 937 F.Supp. 743, 753 (N.D.Ill. 1996).

In this action brought under divergity jurisdiction asserting rights under Illinois state law, GEMS
ganding is determined by lllinoislaw. AT/Comm, Inc. v. Illinois Sate Toll Highway Authority, 1997
WL 222875,*3 (N.D. 1ll. 1997). The Illinois Supreme Court has noted,

[T]o the extent that the State law of standing varies from Federd law, it tends to vary in

the directionof greater liberdity; Statecourtsaregenerdly more willing than Federal courts

to recognize ganding onthe part of any plaintiff who shows that he isin fact aggrieved by

an adminidrative decison.

Greer v. Illinois Housing Development Auth., 122 111.2d 462, 491, 524 N.E.2d 561, 574 (1988).

Under lllinois law, the purpose of the standing requirement isto assure that the issues are raised
only by those parties with ared interest in the outcome of the controversy. Glisson v. City of Marion,

188 11.2d 211, 221, 720 N.E.2d 1034, 1039-40 (1999). Theplartiff must show injury infact toalegally

cognizable interest. (Id.) Theinjury may be actud or threstened, and must be (1) distinct and palpable;
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(2) farly traceable to the defendant’ s actions; and (3) substantidly likely to be prevented or redressed by
the grant of the requested relief. (1d.)

The defendants argue thet 1llinois law requires GEMS to prove that it is the lowest reponsible
bidder witha responsve bid inorder to have ganding. (DD’sPogt-Trid Mem. at 17.) Under defendants
approach, if GEMS fals to demonstrate that its bid was responsive to the specifications, GEMS lacks
standing to chdlenge the award to DD and the case must be dismissed.

lllinois law withrespect to the standing of disappointed bidders does not support the defendants
view. Initidly, under lllinoislaw, lack of sanding is an affirmetive defense as to which the defendant bears
the burden of proof. Glisson, 188 111.2d at 220, 720 N.E.2d at 1039; Greer, 122 111.2d 462, 494, 524
N.E.2d 561, 575. Furthermore, although some of the cases discussng sanding occasiondly phrase thelr
discusson in terms of giving standing to “lowest responsible bidders,” the rule urged by defendants here
—todeny slandingto aggrieved bidderswho are unable to prove that they are the lowest responsible bidder
—isnot supported by the caselaw. See, e.g., Young v. Village of Glen Ellyn, 120 1ll. App.3d 692, 694-
95, 458 N.E.2d 1137, 1138 (1983) (third lowest bidder had standing to challenge the awvard); AIRCO,
Inc. v. Energy Research & Develop. Admin., 528 F.2d 1294, 1296 (7™ Cir. 1975) (holding that
“disappointed bidders have danding” to chdlenge a contract award); AT/Comm., Inc. v. lllinois Sate
Toll Highway Authority, 1997 WL 222875 *3 (N.D. Ill. Apr. 24. 1997) (same).

As DD acknowledges (DD’s Post-Trid Mem. at 16), the unsuccessful bidder’s standing to
chdlengetheaward of acompetitively bid contract is derived fromthe fiscad purpose of competitive bidding

statutes.
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[A] principa purpose of [competitive bidding] provison[g] is the protection of the
taxpayers. . . . Nevertheess, the statute does establish procedures benefitting the bidders
aswdll. . .. The duty to award the contract to the lowest responsible bidder isowed both

to the taxpaying public and to the bidders, who are made an integra part of the statutory

scheme. As a practica matter, securing compliance with the statute, and thereby the

benefitsto the taxpayers, will be more effectively handled by unsuccessful bidders. . . . We

find that the unsuccessful lowest responsible bidders are within the zone of protection

afforded...and where the Board violates the section by awarding a contract to another

bidder the unsuccessful lowest responsible bidder has standing to chalenge that action.

Cardinal Glass Co. v. Bd. of Educ. of Mendota Cmty. Consol. Sch. Dist. 289, 113 IIl. App. 3d 442,
446-47, 447 N.E.2d 546, 549 (1983).

In Court Street Steak House, the lllinois Supreme Court discussed the reasoning behind the
Appdlate Court’sdecisonin Cardinal Glass Co.:

In Cardinal Glass, the court held that an unsuccessful bidder for a public contract has

gtanding to sue for injunctive and mandamus reief. The court reasoned that unsuccesstul

bidders could more effectivdly ensure compliance with the statute than could taxpayers

because bidders have a greater interest at stake than do taxpayers. The court therefore

concluded that alowing an unsuccessful bidder to sue would promote tax savings.
Court Street Steak House, 163 I11.2d at 168-69, 643 N.E.2d at 785-86. Cardinal Glass and Court
Street Seak House use both terms, “ unsuccessful bidder” and “lowest responsible bidder.”

The factud showing required to support standing for a preiminary injunction must aso beread in
harmony with the Illinois Supreme Court’ s rgjection of any test for standing that “confuges the issue of
ganding with the merits of the underlying suit.” Glisson, 188 11l.2d at 221, 720 N.E.2d at 1040. The
defendants argument would require that GEMS prove that its bid is responsve or have its lawsuit
dismissed for lack of ganding at the preiminary injunctionstage, wherethe plantiff’ sburdenis only to show

a likelihood of success on the merits and where discovery has necessarily been limited. This would

effectively turnthe prdiminary injunctionhearing into a trial on the merits of the disgppointed bidder’ s bid,
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ingtead of a preliminary showing on the dlegations relating to the award to the winning bidder. Thet is
exactly what the defendants attempted to do at the hearing in this case.

Thereisa so afundamentd unfaresstothe defendants’ approach that is demonstrated by the facts
inthiscase. The County never declared that GEMS' bid was non-responsive until after the lawsuit was
filed. Ms. Perry testified that, prior to the filing of the lawsuit, the County found GEMS M/WBE
submissonresponsive. (R. 2263.) Mr. Cavanaugh testified that hewas advised by Mr. Rabin on June 28,
2000 that the M/WBE portion of GEMS' bid was compliant, and there was no evidence to rebut that
testimony. (R. 619-20.) The County’s practice isnot to review the technical responsiveness of any bid
except thewinningbid. The County never stated prior to the filing of the lavauit that GEMS' bid was non-
responsive technicdly, and even as of the sixth day of the hearing, the County had not identified to
GEMSany way inwhichGEMS' hid wastechnicdly non-responsive. InCallaghan Paving, Inc. v. City
of Chicago, 1992 WL 159313 (N.D. Ill. 1992), cited by DD in its Motion for Disposition on Partid
Fndings at 8, the City’ s purchasing agent advised the plaintiff inwriting before the lavsuit wasfiled that the
city found the plaintiff’ shid non-responsive and the reasons for that decison. 1992 WL 159313, *3. The
defendants argument here that after the lawsuit has been filed and while the trial isunderway the
County may deprive the plantiff of sanding by exerciang the County’s discretion to decide that the
plaintiff’s bid was non-responsve must be regjected.

The test for ganding in lllinois requires that the plantiff show adigtinct and papable injury, farly
traceabletothedefendants’ actions and substantially likely to be prevented or redressed by therequested
relief. Glisson, 188 I1l.2d at 221, 720 N.E.2d at 1040. This Court concludes that GEMS has standing

to maintain this action and to obtain preliminary rdief.
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3. GEMS likdihood of success on the meits.

a The “meits’.

The parties contest what “merits’ GEMS mus show it has some likdihood of achieving. Citing
Ferrel v. HUD, 186 F.3d 805 (7" Cir. 1999), DD and the County contend that GEMS must show that
itislikely to be avarded awrit of mandamus, which they dam is the ultimate rdief GEMS seeksin the
lawsuit. GEMS contends that it need only show that it islikely that an injunction will be entered enjoining
the County and DD fromproceeding withthe Contract. GEMS Complaint and Amended Complaint seek
the same rdidf, i.e, declarationsthat: (8) DD’ s bid was non-responsive and DD was not a respongble
bidder; (b) that the Contract is void; and (c) that GEMS was the lowest responsible bidder and the
Contract should have been awarded to GEMS; and prdiminary and permanent injunctions againgt the
County and DD from performing the Contract.??

Even if the Court were ultimatdly to determine that GEMS ' right to be awarded the Contract is not
clear enough to grant awrit of mandamus, the Court could enter an injunction enjoining the County from
proceeding with the Contract on the ground that the award to DD was arbitrary and the product of fraud
onthe County, asillugtrated by Young v. Village of Glen Ellyn, supra, 120 I1l.App.3d 692,458 N.E.2d

1137. In Young, various taxpayers and an unsuccessful bidder (the third lowest bidder) sought an

22 The casecited by DD, Ferrell v. HUD, 186 F.3d 805 (7*" Cir. 1999), concerns unusua factual
and procedura circumstances that have no pardld in the present case. To the extent Ferrell can be
aoplied a dl, however, Ferrel supports GEMS, not DD. The Ferrel decison emphasizes tha in
andyzing likelihood of success on the merits, the court must focus on the ultimate issue raised by the
plantiff’s request for injunctive reief, not on ancllary issues. (Id. at 811.) In the present case, the
ultimate issue of GEMS request for an injunction is whether the County’ s contract with DD isinvalid,
and accordingly whether defendants should be enjoined from performing that contract.
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injunctionagaing the performance of a contract and a declaration that the contract was null and void. (1d.
at 1138.) Thetrid court entered theinjunction and granted summary judgment declaring the contract void.
(1d.) Although the appellate court reversed because the utility contract at issue was exempt from the
comptitive bidding ordinance, the court oecificdly affirmed the right of the unsuccessful bidder to bring
theaction. (Id. at 1139.) Thus, the right to bring anactionto have an improper contract enjoined cannot
be dependant on the unsuccessful bidder’s seeking or abtaining awrit of mandamus directing the award
of the contract to it. In State Mechanical Contractors, Inc. v. Village of Pleasant Hill, 1321ll. App.3d
1027, 1030, 477 N.E.2d 509, 511 (1985), the gppellate court discussed the two traditiond remedies
available to adisappointed bidder: injunctive relief and declaratory relief. The court noted that in Stanley
Magic-Daor, Inc. v. City of Chicago, 74 Ill. App.3d 595, 393 N.E.2d 535 (1979):

[t]he appdl late court concluded that, eventhough the plaintiff had not dleged that it wasthe

one who should have been awarded the contract, the complaint showed that the plaintiff

had a sufficient right affected to have standing to seek the declaratory judgment.
Sate Mechanical Contractors, 132 11l. App.3d at 1030, 477 N.E.2d at 511.

Although nat Illinois authority, Platt Elec. Supply, Inc. v. City of Seattle, 555 P.2d 421 (Wash.
App. 1977), considered a amilar Stuation. In Platt, the aggrieved bidder sought to enjoin performance
of a public contract. The public entity and successful bidder urged that the aggrieved bidder lacked
ganding becauseitsbid contained the same aleged deficiency as the successful bidder’sbid. Platt, 555
P.2d 431. The appellate court rgected that argument:

Were the issue whether [the successful bidder] or [the aggrieved bidder] is entitled to the

contract, that might well becorrect. The ultimateissuein the present case, however, isnot

whether [the successful bidder] or [the aggrieved bidder] is entitledto the.. . . contract, but

whether the contract entered into between the [public entity] and [the successful bidder]
isillegd and should be enjoined.
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(1d.)
Theright of anunsuccessful bidder to seek declaratory and injunctive relief as aremedy separate

from a dam for a writ of mandamus is congstent with recognizing that unsuccessful bidders have a
particular incentive to ensure compliance withcompetitive bidding lawvs. See Court Street Steak House,
163 111.2d at 168-69, 643 N.E.2d at 785-86, quoted supra. AsinYoung and Platt, GEMS moation for
apreliminary injunction seeks to stop performance of the Contract, not to have the Contract awarded to
GEMS. An injunction againg the County’s Contract with DD is one form of ultimate relief sought in

GEMS complaint that is not dependant on GEMS' ahility to show that it is entitled to mandamus.

b. GEMS has some likelihood of obtaining declaratory relief.

In any event, as set out in the foregoing Findings of Fact, this Court has found thet DD’ shid was
materidly non-responsve to Bid Package #3, that GEMS' bid was materidly responsive, and that DD’ s
non-compliance withthe bid specifications and County’ s ordinances provided it a competitive advantage.
This Court concludesthat GEM S has shown somelikdihood that it will succeed in obtaining a declaration
that it was lowest responsible bidder with aresponsive bid.

C. The decison in the Builders Ass'n case holding the County’s M/WBE Ordinance
uncondtitutiond.

DD argues that its bid cannot be held non-responsive for falure to comply with the County’s
M/WBE ordinance because that ordinance has been held uncondtitutiona by Judge John F. Grady in his
decison in Builders Ass'n of Greater Chicago v. County of Cook, 123 F. Supp.2d 1087 (N.D.III.
2000). DD cdamsthat GEMSis*trying to circumvent Judge Grady’ s decison by enforcing the ordinance

through the back door.” (DD’ sPost-Trid Mem. at 25.) 1t must be noted that the County hasfiled anotice
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of apped from that decison. But, more importantly, “intra-court comity” is not violated by finding DD’s
bid non-responsive. ThisCourt isnot falling to follow Judge Grady’ sdecison. Rather, thisCourt isfinding
that DD’ shid wasnon-responsive to the requirements of Bid Package #3, whichincluded compliancewith
the ordinance. GEMS' bid price was increased because of its compliance with the M/WBE requirement
of Bid Package #3, while DD received an economic advantage by its evasion of that requirement. As
noted above, an objective of competitive bidding laws is to create a level playing field. It would be
arbitrary for the County to waive that requirement for DD alone, retroactively. If the requirement of
complying with the ordinanceisto be waived for DD because of the decision in the Builders Ass n case,
that requirement should be waived for all bidders, and Bid Package #3 should be sent out again for

rebidding.

d. GEMS has some likdlihood of obtaining injunctive relief.

Furthermore, GEM S has shown considerably more than some likdlihood that it will succeed in
obtaining an injunction prohibiting DD and the County from proceeding with the Contract, on the ground
that the Contract was the product of fraud and that the County’s action in awarding the Contract to DD
was arbitrary.

Firg, DD’ s Affidavit thet it fulfilled Genera Condition 32 by ajoint venture, and DD’ s falure to
reved the sde agreement worked a fraud on the County. Secondly, the County has admitted that in
awarding the Contract to DD it was|ooking to Siemens, not DD, tofufill the specialy-drafted requirements
of Specid Conditions 21. (R. 1905-06.) Ms. Mdastedtified that DD standing alone does not meet the

requirements of Specid Conditions 21. (R. 1920.) However, infact, Siemens has no obligation under the
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Contract beyond its$70,000 capitd contribution to DD. As noted above, the IV Agreement specificaly
limitsthe lighility of the members, Semens and Faustech, and providesthat the members have no individud
lidhility. Semensdid not providethe County with aguarantee of DD’ sobligations. DD doesnot even have
a sarvice agreement obligating Semens to provide the equipment required by the Contract. Thisisnot a
hypothetica concern, as evidenced by the internd Siemens e-mails of October, 2000. (Pl. Ex. 259.) As
thoseemails state and as Mr. Duran testified, a reasonwhy he could not obtain the drawings that DD had
promised the County was the fact that one Siemens divison had decided to stop its work because it had
not recelved a signed commitment from Semens Medicd. (R. 811-12; F. Ex. 259.)

The County hasno legd right to make Semens or any of its divigons perform the Contract. 1t has
only a contract right of action againg DD, ashdll limited ligbility company with $100,000 of assets.

Semens and Faustech described their arrangement as ajoint venture, but it isnot ajoint venture.

A joint ventureis an associ ation of two or more persons to carry out asngle enterprise for

profit. A joint venture is not regarded as identica with a partnership, athough, as a

practica metter, the only distinction between the two entitiesisthat ajoint venture relates

toasnglespecific enterprise or transactionwhile a partnership relatesto agenera business

of aparticular kind. Partnership principles govern joint ventures. . . . A joint venture, like

apartnership, isligble to third persons for wrongful acts of its venturersdone inthe course

of the joint venture agreement.
Groark v. Thorleif Larsen & Son, Inc., 231 Ill. App.3d 61, 66, 596 N.E.2d 78, 82 (1992), citations
omitted. A sgnificant feature of ajoint ventureisthe individud ligbility of the venturers for the acts done
inthe scope of the venture. “Every member of ajoint ventureisligdle to third persons for acts of hisfellow
venturesdone inthe course of the enterprise.” Tassan v. United Development Co., 88 . App.3d 581,

588, 410 N.E.2d 902, 908 (1980) (holding thet if the plantiff could show a joint venture between a

developer and contractor, the contractor would be jointly ligble for the developer’s breach of implied
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warranty of hebitability.) Accord Baker Farmers Co. v. ASF Corp., 28 I1l. App.3d 393, 395-96, 328
N.E.2d 369, 372 (1975). This follows from the nature of a joint venture as a partnership for a sngle
purpose. Seelllinois UniformPartnership Act, 805 ILCS 205/15: A partner isjointly and severdly lidble
for the debts and obligations of the partnership.

DD admits that “[g]ll of the County witnesses who were involved in the review of the DD bid
tedtified that they viewed the bid as the bid of a joint venture.” (DD’s Post-Trid Mem at 71.) |If
Siemeng/Faustechwas, infact, ajoint venture, therewould be a sharing of profitsand Siemens would have
respongbility for the acts of the venture and for Faustech’s actsin the course of the venture. In contrast,
the purpose of a limited ligbility company is just that, to limit the ligaility of the members. See lllinois
Limited Liability Company Act, 805 ILCS 180/10-10:

[T]he debts, obligations, and ligailities of a limited ligbility company, whether arising in

contract, tort, or otherwise, are solely the debts, obligations, and liabilities of the company.

A member or manager is not persondly liable for a debt, obligation, or ligbility of the

company solely by reason of being or acting as a member or manager.?®

DD argues that the County has “discretion” to view the bid by DD, alimited liability company, as

abid by a joint venture. (DD’sPogt-Trid Mem. a 71.) Ms. Mdastedtified that she did not know the

23 The Delaware Limited Liability Act under which DD was formed contains a virtualy identical
provison:

[T]he debts, obligations and lighilities of a limited liability company, whether arising in
contract, tort or otherwise, shdl be solely the debts, obligations and lihilitiesof the limited
lidbility company, and no member or manager of a limited liability company shdl be
obligated persondly for any suchdebt, obligationor lighility of the limited ligbility company
solely by reason of being amember or acting as a manager of the limited ligbility company.

6 Del. C.818-303. Both statutes permit a member to agree in the members operating agreement to be
ligble for the company’ s debts, but Semens did not so agree.
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difference between the two forms. (R. 1927-28.) But Mr. LaMont testified that he is aware that the
members of alimited liability company have no lidhilityfor the debts of the company. (R. 2078.) Theresult
is that the County has awarded a $49 million contract for state-of-the-art medical equipment to alimited
liability company with $100,000 of assets. If the County did “exercise its discretion” to ignore the legd
form of the bidder to whom it awarded the Contract, the County’ sexercise of itsdiscretionwas arbitrary
and capricious.

The defendants argue that the performance bond posted by DD in the amount of the contract sum
satisfies any financia concerns of the County. However, it iswell settled that the ligbility of the surety on
abond islimited to the amount of the bond, evenif the owner’ sdamages exceed the amount of the bond.

Should [the owner’ 5] damages exceed the amount of the bond, [the surety’s lidhlity is

nevertheless limited to the terms of its undertaking. . . . [I]n a suit upon a performance

bond, the extent of the surety’s liability was limited to the pend sum even when the

principd’sliability [ig greeter.

Fisher v. Fidelityand Deposit Company of Maryland, 125 11l. App.3d 632, 642-43, 466 N.E.2d 332,
340 (1984) (reviewing cases). The Contract anticipates the posshbility that the County’s damages may

exceed the amount of the bond. General Condition GC-02 is a broad indemnification and hold harmless

clause? It specificaly provides (emphasis added):

24 Genera Condition GC-02 provides, in part:

The Contractor shdl assume dl lighility for and shdl indemnify, defend and hold harmless
the County of Cook, its officids employees, Architect, Program Manager and agents
agang any and dl loss, lidaility, damages, dams, demands, costs and expenses of
whatsoever nature that may be suffered by the County of Cook or any other person or
persons|,] firm, corporationor association making clams againg the County of Cook, its
officids, employeesor agents, arising out of or resulting from performance of the Work of
this contract, whether or not the negligence or omissions of the Contractor, its Owners,
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The Contractor expresdy understands and agrees that the duty to indemnify, defend and

hald harmlessthe County of Cook, itsofficids employeesand agents, shall inno way be

limited by performance bonds or other insurance required by this contract or otherwise

provided by the Contractor.

If a performance bond were sufficient, there would have been no need for the specification of
Specia Condition 21 requiring the Contractor to have “smilar sze indalations of PACs systems,”
“extendveproject planning and inddlationservicesexpertise,” * local and factory based servicecapability”
and tenyearsor moreinbusiness. Although Mr. LaMont testified that DD’ s submission of abond satisfied
his concerns about DD’ shid asalimited liability company (R. 2078), he did not explain how abond could

subdtitute for the requirements of Specid Condition 21. For the County to waive the requirements of

Specid Condition 21 for DD on the basis of DD’ s providing a bond was arbitrary and capricious.

e The County’ s equitable defenses.

The County argues that equitable rdief should not be awarded to GEM S because GEMS is guilty
of unclean hands, fraud and laches. This Court does not find the County’ s equitable defenses supported
by the evidence at the hearing. The evidence does not support the County’ s claims that GEM S submitted
“bogus, altered and fdseinformation” to the County. (Deft. County of Cook’ s Proposed Findings of Fact
at 64.) The County’sassertion of lachesis likewise unfounded. The County did not detrimentaly rely on
GEMS not filing suit in the three months between the awvard of the Contract and the filing of the lawsuit.
Indeed, the evidence showed that as of the date of the filing of the lawsuit, the County had not begun any

work onthe radiology build-out because the necessary drawings had not been completed, and the firgt of

employees, agents, or Subcontractors shall be aleged or determined.

84



the drawings were not issued until Thanksgiving (R. 2107-08.) Actud congtruction did not begin until

January, 2001. (R. 2173.)
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I1. GEMS has no adeguate remedy at law.
lllinois law does not provide damagesin the form of logt profits to the unsuccessful bidder on a
public contract. Court Street Steak House, 163 111.2d at 169-70, 643 N.E.2d at 786. The defendants

do not contest GEMS' claim that it has no adequate remedy at law.

1. GEMS will suffer irreparable injury.

Although the County’ s evidence abouit the ultimate schedule for the opening of the new hospital was
deficient, it isundeniable that the build-out of the radiology unit isunderway. GEMS argued to the Digtrict
Judge at the TRO hearingin October, 2000 that unlessa TRO was entered, the radiology build-out would
be designed and built out around Siemens' equipment mking it more difficult to make a change if GEMS
proves its dlegations. The County persuaded the Digtrict Judge not to enter the TRO, based on
representations and testimony: (&) that constructiononthe radiology unit was “supposed to begin” in five
days, arepresentation that Mr. LaMont admitted was without any basisin fact; (b) that to enter aTRO
would “stop congtruction on a 70,000 square foot area,” (€) that Siemens was mounting an internationa
effort to findize the design plans, and that finad design plans for one section were expected the following
Monday with the remaining plans coming “in short order;” and (d) the County’s somewhat inconsstent
datement that “there is no emergency. This hospitd isalong way fromcompletion.” See Tr. of Oct. 26,
2000 at 3, 15; Tr. of Oct. 27, 2000 at 63-68. The representations and testimony about the status of the
project and Semens work on the design plans were not correct, as demonstrated by Mr. Duran’s
testimony discussed above and his e-mails to the non-cooperating Semens' divisons (Al. Ex. 258-260),

dthough the County may not have been aware of the red Stuation a Siemens. In fact, by the beginning
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of December, 2000, a month later, the build-out of the radiology unit had not begun and only one-third of
the find congtruction drawings had been ddivered to Wash-Riteway. (R. 1702, 1706.) However, the
County now stresses the testimony of its witness Mr. Wierec that every day that goes by makesit more
difficult to change equipment vendors because the radiology build-out is being designed and built around
the Siemens equipment, which is just what GEMS argued at the TRO hearing. (R. 1726.)

Mr. Wierec tedtified that it is eader to implement amitigationplanearlierina construction project
than later. (R. 1698-99.) If GEMSis required to wait until atria on the meritsin order to obtain rdief,
the work may have progressed to the point where, as a practica matter, no reliefisavailable. ThisCourt

concludesthat GEM Shas shown that it will suffer irreparable harmif a preliminary injunctionis not entered.

V. Bdancing the harms on the diding scale.

This requires another andysis of the likelihood of GEMS' success on the merits, because
“the more likely the plaintiff will succeed onthe merits, the lessthe balance of irreparable harms need favor
the plaintiff's position.” Ty, Inc., 237 F.3d at 895.

Based on the Findings of Fact and Conclusions of Law, this Court concludes. (@) that the
likelihood of GEMS' obtaining a declaration that DD’ s bid was non-responsive is great; (b) that the
likelihood of GEMS' obtaining an injunction prohibiting the County and DD from proceeding on the
Contract because DD’s hid was meateridly non-responsive and because the County’s award of the
Contract was arbitrary, contrary to the County’ s ordinances and the product of fraud, is likewise grest.
Whether GEM S will obtain a declaration that its was the lowest responsive bid is moredifficult to predict

but the likelihood is dill substantial. As discussed above, this Court found that GEMS' bid was materialy
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responsive to Bid Package #3, based on the evidence presented at the hearing.  That finding was based
in part on the fact that, for the reasons discussed above, DD and the County were precluded from
presenting any evidence that the technica portions of GEMS' bid were not respongve. Thus, itis more
difficult to predict whether, after a tria on the merits, the Court would declare that GEMS' bid wasthe
lowest responsive bid. However, the evidence presented to this Court did not demonstrate that GEMS
bid was non-respongve in any materid way.

Inlight of this, the balance of irreparable harms need not favor GEM S heavily to judtify the issuance
of aprdiminary injunction. DD does not suggest that it will incur any irreparable harm except increased
expenses and the possible risk that it will never be paid, as to which there was no evidence. See DD’s
Post-Trial Mem. at 111. The County identifies two potential harms.  increased codts to complete the
congtruction, and delay in completion of the radiology unit and possible delay in completing the entire
hospitd, ddayingits use by the County’ s indigent patients. (Def. County of Cook’ s Proposed Findings of
Fact at 69.)

The County can be protected by a bond against any increased costs incurred if a preliminary
injunction isimproperly entered. The County’ sargument about delay failsto focus on themainissue here,
the harm resulting from the issuance of prdiminary relief pending aresolutiononthe merits. The County’s
edimate of “another year of overcrowding” (Id.) is based on testimony concerning the impact of a
permanent injunction requiring rebidding or awrit of mandamus directing that the Contract be awarded to
GEMS. (R.2072-76; 1710-11.) Therewasno testimony regarding theimpact of apreliminary injunction

hating the Contract until a determination on the merits.
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The laudable desire of the doctors and County officasto provide afirst class hospitd for indigent
patients must be considered, as must be the physical deterioration of the current building and resulting
limitations on patient care. However, the County’ sargument about balancing harms failsto admit and dedl
candidly with the fact that the hospitd’ s opening on time is highly questionable at best, even without an
injunction entered in this case. The opening of the hospital will likely be delayed for reasons unrelated to
thislawsuit. Theadditional dday resulting from an injunction, whether preiminary or permanent, cannot
be edtimated based on the evidence presented. If apreliminary injunction is entered that is subsequently
dissolved, a mitigationplanmight be implemented to iminate or reduce the impact of any dday. AsMr.
Wierec testified, amitigation planmay require overtime work and scheduling of critical path subcontractors
to accelerate the work. (R. 2192.) Thus, it might result in additional costs, but such costs could be
covered by abond to be posted by GEMS.

The baance of harms favors the entry of a preliminary injunction.

V. Ham to the public.

The public has a number of important interestsin this lawsuit. Asthe County stresses, thereisthe
interest of the public, especidly the indigent for whomthe hospita isacritical supplier of medica services,
inhaving the new hospital completed as soon as possible. But there is aso the recognized public interest
in maintaining the integrity of the competitive bidding sysem.

Competitive bidding statutes are enacted “for the purpose of inviting compstition, to guard

agang favoritiam, improvidence, extravagance, fraud and corruptionand to securethe best
work or supplies a the lowest price practicable.”
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Court Street Steak House, 163 111. 2d at 165, 643 N.E.2d at 784, quoting other authority. As noted
above, there were only three bids submitted for Bid Package #3, and one wasimmediatdy disqudified.
If the County’ shidding processis perceived to lack integrity, if acontract is awarded to anon-responsible
bidder withamateridly non-respongive bid and thereis no remedy, the likely result isthat quaified bidders
will not go to the expense and effort to bid. Furthermore, the Contract awarded here actudly put the
taxpayers at risk by awarding a $49 million contract for critica pieces of medica equipment to alimited
liability company with $100,000 in assets and no binding obligation on the part of the putative supplier to
supply the equipment.

The potentia harm to the public from the entry of the prdiminary injunction is outweighed by the
interest of the public aswdl as GEM S in a contract that materialy complies with the requirements of Bid

Package #3.

CONCLUSION

For the foregoing reasons,

1. ThisCourt repectfully recommendsthat plaintiff’ smaotionfor a preiminary injunction[ Dkt
#4] be GRANTED, and that the County and DD be enjoined from proceeding with
Contract No. 00-53-844 for Medical Equipment, Bid Package #3 pending resolution of
this case on the merits.

2. Additiondly, this Court respectfully recommends that DD’s Motion for Disposition on

Partial Findings be DENIED. [Dkt #62]
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3. Haintiff sMotion to Amend ItsVerified Complaint [ Dkt #83] isGRANTED, and Pantiff

isgranted leave to file its Amended Complaint.

4, DD’s Motion to Strike Testimony and Exhibits [Dkt #76] is DENIED.

5. DD’s Objections to the Admission of Plaintiff’sExhibits263 and 305 (sc) [Dkt #78] are

SUSTAINED IN PART and DENIED IN PART.

6. Paintiff’s Objection to Admission of DD’s Exhibit 253 [Dkt #30] is DENIED.

Specific written objections to this report and recommendation may be served and filed within 10
business days from the date that thisorder isserved. Fed. R. Civ. P. 72(a). Falluretofile objectionswith
the Didrict Court within the specified time will result in awaiver of theright to appeal dl findings, factud
and legd, made by this Court in the report and recommendation. Lorentzenv. Anderson Pest Control,

64 F.3d 327, 330 (7" Cir. 1995).

ENTER:

Geraldine Soat Brown
United States M agistrate Judge

Dated: April 4, 2001
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